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ARNOLD H. LEIBOWITZ
Law Offices

2801 McKinley Place, N.W.
Washington, D.C.  20015

Telephone:  202-824-8183
E-Mail:  Aleibowitz@aol.com

December 5, 2006

Mr. Fofo I.F. Sunia
Executive Director
Political Status Study Commission
Executive Office Building
Third floor, Utulei
Pago Pago, American Samoa 96799

Dear Mr. Sunia:

Enclosed is my report to the Political Status Study Commission.  You will note that the report is 
in five parts:

I. The Instruments of Cession 
(1) The advisability of drafting a single governing document that would replace the two 
Cessions of 1900 and 1904 and that would redefine and clarify the relationship between 
American Samoa and the United States but would also maintain American Samoa within 
the United States political community.)

II. U.S. Citizenship and U.S. Nationals 
(2) The advantages and disadvantages of American Samoa becoming citizens of the 
United States rather than United States Nationals and how best to achieve citizenship 
within the present status; and (3)  The advisability and possibility of limiting U.S. 
National status to those born in American Samoa of American Samoa or Samoan 
ancestry.

 III. The Role of the Secretary of the Interior
7) With respect to amendments to the Constitution, discuss the role of the Secretary of 
the interior and the role of the people of American Samoa; and (5) An analysis of the 
1984 legislation and the extent to which it provides permanency to the American Samoa 
constitution and the advisability of seeking Congressional legislation that would limit the 
powers of the Secretary of the Interior over American Samoa.

 
IV. The Maintenance of Fa’a Samoa:  Land Restrictions and the Continued Role 

   the Matai
(6)  Comment on the role of Congress and the Federal courts if a new Samoan 
constitution is submitted to Congress for review containing land restrictions and 



continued role of the Matai; and (4)  An analysis of the issues related to the protection of 
the unique status of lands and titles in American Samoa, and an evaluation of the impact 
on this unique status that might result from any change in the political status of American 
Samoa.

V. Swains Island

                       (8) Discuss the status of Swain’s Islands.

I have indicated above by the numbers in the parenthesis the sections of the Retainer Agreement that are 
covered in five parts of my submission.

I went a bit deeper in each one of these areas than I expected.  The result is a product closer to the longer 
“case note” view that Dan had proposed.  As you can see, the report includes significant cite references to cases, 
legislation and treatise commentary so that the report’s textual statements are appropriately supported.  You are, 
of course, free to pick and choose from any parts of this report to be included in your own final report of the 
Commission.

I hope this report meets your needs.  I look forward to your reactions.

Best personal regards,

     Cordially,

     Arnold H. Leibowitz

Enclosure – Report to Commission
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Report for the American Samoa Political Status Study Commission

I.  The Instruments of Cession 

(a)  The advisability of drafting a single governing document that would replace the two Cessions of 
1900 and 1904 and that would redefine and clarify the relationship between American Samoa and the 
United States but would also maintain American Samoa within the United States political community.

American interest in the Samoan Islands dates from 1839 when Lt. Charles Wilkes came upon the 

islands while on an exploratory expedition, one of a number of exploratory voyages for Pacific coaling stations 

undertaken by the larger sea-going powers in the 19th century.  The mid-19th century was a singularly trying 

period in Samoan history.  Preyed upon from without by the political aggressions of British, German and U.S. 

military and commercial interests, and torn apart from within by matai disputes, Samoa was in great danger of 

being totally dismembered and its political structure lost.  In 1873, a large number of the paramount chiefs of 

Samoa wrote to President Grant asking him to “annex these our islands to the United States of America.”  Not 

until over a year later, in late 1874, did the U.S. reply.  In a carefully worded, ambiguous response that indicated 

some U.S. interest, Grant said:  “[i]t was his ‘prayer’ that Samoan unity and independence. . . may ever remain 

inviolable, except by the general consent of your people (emphasis supplied).”�

Germany and Great Britain continued to take action in the surrounding islands of Samoa.  Under the 

Washington Convention of 1899, Germany and Great Britain renounced “in favor of the United States of 

America all . . . rights and claims over and in respect to the Island of Tutuila and all other islands of the Samoan 

group east of Longitude 171 degrees west of Greenwich.”  In return, the U.S. renounced all rights and claims 

in Western Samoa.2   Germany assumed control of Western Samoa and Great Britain gave up all claim to the 

islands for German concessions in Tonga, the Solomons and West Africa.

Six months after this agreement was reached, on February 19, 1900, President McKinley, presumably 

acting pursuant to his power as Commander-in-Chief, acquired the territory and placed the control of Eastern 

Samoa under the authority of the Department of the Navy with a very broad grant of authority.  Three months 

later, on April 17, 1900, the Samoan high chiefs formally ceded the islands of Tutuila and Ann’u to the U.S., and 
1  U.S. Cong., House Message from the President transmitting a report from the Secretary of State and ac-
companying papers; A.B. Steinberger (1876(, 44th Cong., 1st Sess., House Ex. Doc. No. 161, p.77.
2  Convention between the U.S., Germany and Great Britain to adjust amicably the questions between the 
three governments in respect to the Samoan Group of Islands.  31 Stat. 1878.  Article III provided that all three 
powers were to continue to enjoy equal commercial privileges in all ports open to commerce anywhere within 
the Samoan archipelago.



in July of 1904, a similar concession was made by King Tui Manua of the Manau islands of Ta’u, Olosega, Ofu 

and Rose.�  The cessions basically codified the status quo and were, unquestionably, the result of tremendous 

pressures from external forces. 

Although in the Instruments of Cession in 1900-1904, the Samoans accepted being integrated into the 

U.S., the U.S. seemed not to recognize the consequence of the cessions.  The relative unimportance of the 

Instruments of Cession in relation to U.S. action is seen by the fact that President McKinley’s order to the Navy 

occurred prior to the Instruments of Cession.  Capt. Gray, the leading historian of this period in Samoan history, 

reports Commander Tilly, at his first meeting with King Tui Manua, as saying:  “But . . . whether you come 

or not, the authority of the United States is already proclaimed over this land.”4  The U.S. did not officially 

recognize the cessions until 1929, when, by a joint resolution of the Congress, the cessions were “accepted, 

ratified and confirmed, as of April 10, 1900, and July 16, 1904, respectively.”5

 The Judiciary seems to regard the Instruments of Cession as significant but not consistently so.

In the key case from American Samoa which went to the Federal court—LDS v. Hodel—the cessions 

are mentioned and given significance.  In LDS v. Hodel, the U.S. Court of Appeals for the D.C. Circuit, in 

addressing the Congressional policy in support of Samoan traditional land ownership, stated:  
. . . First, the Instruments of Cession by which these islands undertook allegiance to the United States 
provided that the United States would “respect and protect the individual rights of all people. . . to their 
land,” and would recognize such rights “according to their customs.”6

The lower court, in support of its statement that Samoans have insisted on protecting the communal land 

system from encroachment, cited the Instruments of Cession as well.7 

However, in King v. Andrus, the U.S. District Court for the District of Columbia never mentioned the 

Instruments of Cession.  In King v. Andrus, the court required Samoa to institute jury trials in criminal cases 

despite a contrary opinion by the Federal courts in the Northern Mariana Islands situation and considerable 

testimony by anthropologists and federal government officials in favor of leaving the Samoan situation as 

it was.  The District Court did not refer to the Instruments of Cession in not following Samoan customs and 

3  American Samoa Code (1973), pp.9-11.
4  Gray, Amerika Samoa (1960), p.110.
5  45 Stat. 1253.
6  Respectively, Cession of Tutuila and Aunuu (1900), Supp. App. At 1, and Cession of Manu’a Islands 
(1900), Id at 2, both “accepted, ratified, and confirmed” by the United States.  Sec. 48 U.S.C. Sec. 1661(a).
7  See also, the Deed of Cession of Tutuila and Aunuu, April 17, 1900, and the Deed of Cession Manu’a 
Islands, July 26, 1904, in which the islands ceded authority to he United States, Exh. C, motion to dismiss of 
American Samoan Government.  The latter states “that the rights of the Chiefs in each village and of all people 
concerning their property according to their customs shall be recognized.”  Id., Art. I, Sec. 3.



requiring jury trials.

Neither the Congress nor the Executive Branch has regarded the cession as significant.  

The Samoan government has not treated the separate, sequential cessions as significant either.  Neither 

in its popular election for Governor nor in its representation in the Fono is there any suggestion that the normal 

unitary structure of the government, with its federal, island representation, was affected by the method whereby 

Samoa became part of the United States.

From the point of view of status change, therefore, I would conclude the Samoan government can 

take what action it will under the existing situation.  If the action gains both Samoan popular support and 

then U.S. acceptance, the fact there were once two cessions, which have led to one government, will be of 

no consequence.  Reviewing and attempting to replay the historical process resulting in the U.S.-Samoa 

relationship, however awkward and, perhaps, questionable it was, seems unnecessary and not likely to yield any 

benefit.



II. U.S. Citizenship and U.S. Nationals 

(a) The advantages and disadvantages of American Samoa becoming citizens of the United 
States rather than United States Nationals and how best to achieve citizenship within the present 
status; and (b) The advisability and possibility of limiting U.S. National status to those born in 
American Samoa of American Samoa or Samoan ancestry.

The citizens of American Samoa are presently U.S. nationals rather than citizens.  The Commission has 

asked me to address the differences between the status of U.S. national and that of U.S. citizen and the method 

of effecting such a change while keeping its existing legal status should American Samoa wish to do so.   There 

are very few substantive differences between a citizen and a national of the United States.  The term “national of 

the United States” is defined by law as “a citizen of the U.S. or a person who, although not a citizen of the U.S., 

owes permanent allegiance to the U.S.”8 Now, a national of the U.S. applies to citizens of American Samoa.  It 

applied as well to various citizens of the Northern Mariana Islands (NMI) who generally were granted U.S. 

citizenship under the NMI Covenant.  But Section 302 of the NMI Covenant allowed the citizens of the NMI 

to choose whether they wished to be a U.S. national rather than become citizens.  The legislative history of 

Section �02, which allowed the choice, indicates that it was included in the Covenant to meet the desires of a 

small number of generally older residents of the Northern Mariana Islands who felt that the acquisition of U.S. 

citizenship would be contrary to their local traditions, and who preferred “national,” not citizen, status.9

Traditionally, in the U.S. citizenship has not been of great consequence.  From the time of our formation 

as a nation, the U.S., out of step with Europe, accorded few benefits to citizenship, assuming that permanent 

immigration to the U.S., rather than citizenship, was the critical act by means of which an individual becomes a 

participant in the economic benefits of the U.S. and even a participant in its politics.�0  

The overriding political concern of the Founding Fathers was the establishment of a nation and states 

that balanced equality and liberty.  They were results oriented, seeking out and supporting precedents that 

rejected citizenship as a determinative element and embraced all of the people, irrespective of economic or 

political status.  The American social contract envisioned the people entering into a relationship with each other 

8  Immigration and Naturalization Act, 8 USC Sec. 1101(a)(22).
9  Sen. Rep. No. 94-433, 94th Cong., 1st Sess., p.71 (1975).
�0  Frederick Schauer, “Community, Citizenship and the Search for National Identity,” 84 Mich.L.Rev. 
1504, 1508 (1986).  (“In looking at the text [of the Constitution], one is struck initially by the lack of impor-
tance of citizenship.”)  See also, Rogers M. Smith, Civic Ideals:  Conflicting Visions of Citizenship in U.S. His-
tory (1997).



in creating a government. Every adult, regardless of his property holding or the suffrage restrictions provided in 

the proposed State Constitution, in theory was entitled to participate since it was the society itself that was being 

constituted.��

. . . [T]he word people in America had taken on a different meaning from what it had in Europe.  In 
America, it meant the whole community and comprehended every human creature in the society. . . 
Society . . . is composed of individuals—they are parts of the whole.  And such individuals in America 
were the entire society:  there could be nothing else—no orders, no lords, no monarch, no magistrates—
in the traditional sense.�2

 The Bill of Rights used the word “person” or “accused” rather than “citizen” and the courts from the first 

accorded aliens as well as citizens the protections found there.

Professor Alexander Bickel in his book Morality of Consent notes this Constitutional approach—the 

reduced role for citizenship in the U.S.—and argues its desirability.  
. . . [It is] gratifying. . . that we live under a Constitution to which the concept of  citizenship matters 
very little, that prescribes decencies and wise modalities of government quite without regard to the 
concept of citizenship.��

 The judiciary followed this approach as well.  Thus, the courts consistently held to the view that “any 

person within the United States, citizen or alien, resident or non-resident, is protected by the guarantees of the 

Constitution.”14  The right to vote until after World War I was available in many states to legal residents who 

were not citizens�5 and, conversely, citizenship alone did not bring with it the right to vote.  Citizens of the 

��  The state constitutions are discussed in C. Kenyon, “Constitutionalism in Revolutionary America,” in J. 
Roland Pennock and John W. Chapmen (eds.), Constitutionalism (Nomos XX 1979).  See also, Alfred Young, 
“Conservatives, The Constitution, and the ‘Spirit of Accommodation’,” in Robert Goldwin and William Scham-
bra (eds.), How Democratic is the Constitution? (1980).
�2  Gordon Wood, The Creation of the American Republic 1776-1787 (1969), p.607.
��  Alexander Bickel, Morality of Consent (1975), pp. 53-54.
14  Sam Andrews’ Sons v. Mitchell, 457 F.2d 745, 749 (9th Cir. 1972).
�5  Gerald Neuman, Strangers to the Constitution:  Immigrants, Borders and Fundamental Law (1996), pp. 
65-71; and Aylsworth, “The passing of Alien Suffrage,” 25 Am. Pol. Sci. Rev. 114 (1931).



territories,�6 women17 and blacks18 were all painfully to experience this irony directly.  Efforts by States and 

local governments to restrict legal access to private jobs or occupations to citizens were generally struck down 

by the Supreme Court.19  Excluding aliens as a class from education benefits was also held unconstitutional.20  

Even the attempts to restrict the Federal Civil Service to citizens were struck down.  Other justifications—

national security or foreign policy—were necessary to validate the distinction between citizen and aliens so as 

to limit access to Federal government jobs to U.S. citizens.2�  The Supreme Court held that “broadly denying 

this class [of millions of lawfully admitted permanent resident aliens] substantial opportunities for employment. 

. . deprives its members of an aspect of liberty.”22

 But in the last decade, beginning most notably with the 1996 welfare law, at the statutory level both 

national and state, citizenship has gained greater importance.  The 1996 welfare law sharply distinguished 

between aliens and citizens in the distribution of Federal benefits, a sea change in American politics yet one 

supported generally both by the Democratic Clinton Administration and the Republican Congress.  That welfare 

reform law provided that legal immigrants should be differentiated from citizens and should receive fewer 

Federal benefits because of that distinction.  The proposals which originated in the Clinton Administration were 

part of a program put forward to balance the budget without—initially at least—discussing its implications 

with respect to citizenship.  Whether budget driven or, as the subsequent debate evolved, ideologically driven, 

the Welfare Reform Act forced us as a nation to review the extent and ease of acquisition of citizenship and the 

significance of citizenship itself in American life.

�6  Residents of Puerto Rico, the Virgin Islands, Guam and the Northern Mariana Islands are all citizens of 
the U.S.  None may vote in a federal election.  Sanchez v. United States, 376 F.Supp. 239 (D.P.R. 1974), held 
that until Statehood, or until a constitutional amendment is approved which extends the Presidential and Vice 
Presidential vote to Puerto Rico, there is no substantial constitutional question.  U.S. citizens if the District of 
Columbia have voted for the President and Vice President since 1964 as a result of the 23rd Amendment.  Prior 
to that amendment, they could not vote.
17  Minor v. Happersett, 88 U.S. (21 Wall) 162 (1875)  (Neither the 14th nor �5th Amendments accorded 
women the right to vote).  The real question, the Court stated, was not whether a woman is a U.S. citizen but 
whether “the right of suffrage is one of the necessary privileges of a citizen of the U.S.  “. . . [T]he Constitution 
of the U.S. [did] not confer the right of suffrage upon any one. . . the constitutions and laws of the several states 
which commit[ted] that important trust to men alone [were] not necessarily void.”  Ibid at 170.
18  The passage of the 15th Amendment was necessitated by the knowledge that citizenship granted to for-
mer slaves under the 14th Amendment would not necessarily bring with it the vote.  William Gillette, The right 
to Vote:  Politics and the Passage of the Fifteenth Amendment (1965).
19  Graham v. Richardson, 403 U.S. 365 (1971); Sugarman v. Dougall, 413 U.S. 634 (1973).  The text 
treats in summary fashion a complex subject which has been the subject of extensive commentary.  See, e.g., 
“Note, Constitutionality of Restrictions on the Aliens’ Right to Work,” Colum.L.Rev. 1012 (1957).
20  Nyquist v. Mauclet, 432 U.S. 1 (1977).
2�  Hampton v. Mow Sun Wong, 426 U.S. 88 (1976).
22  Ibid.



 The Welfare Reform Act transformed U.S. immigration policy from one that had historically treated 

legal immigrants and citizens alike with respect to the receipt of Federal benefits to one that, with some 

exceptions, mandated that legal immigrants be barred from “federal means-tested benefit programs.”  Further, 

Congress explicitly authorized states to discriminate against legal immigrants in the administration of their 

public benefit programs.2�

 That differentiation is likely to continue under the pressure of national security where increasingly the 

focus is on identity.  

 So far, this distinction in Federal law has not affected American Samoans in their status as U.S. 

nationals.  However, I should mention the most recent suggestion by Speaker-Elect Nancy Pelosi to accord 

District of Columbia citizens the right to vote.  So far, her suggestion has been limited to the District of 

Columbia but it could be expanded to citizens in the territories.24  This might not include American Samoa 

citizens.  The entire approach is constitutionally debatable and politically may not come off, but it should be 

mentioned.

 That distinction, however, between citizenship and national may be important at the State level.  A 

variety of benefits under state law may be dependent upon citizenship and states may not accord nationals equal 

treatment with U.S. citizens.  

 There is an international dimension to the citizenship question which should not be overlooked.  

Citizenship accords an individual a country’s protection while the individual is abroad.25  This protection 

aspect of citizenship, of course applies to nationals as well.  Thus, there is no advantage from this international 

protection aspect in proceeding to citizenship.

 The grant of citizenship may be obtained relatively easily by an act of Congress.  Puerto Rico citizens 

became U.S. citizens in 1917 by an act of Congress, seventeen years after Puerto Rico became part of the 

United States.  Similarly, Native Americans were granted citizenship by Federal statute after they were 

pointedly omitted from citizenship under the original Constitution,26 the Fourteenth Amendment and key 

Federal statutes.27  Similarly, the Virgin Islanders were granted citizenship by statute in 1936, almost 20 years 
2�  Michel Fix and Karen Tumlin, “Welfare Reform and the Devolution of Immigrant Policy,” (The Urban 
Institute Oct. 1997), p.2.
24  Gary Esterling, “Utah Redistricting brings D.C. Closer to Vote,” Washington Times, Dec. 5, 2006, p.�.
25  Stephen H. Legomsky, “Why Citizenship?,” 35 Va. J. Int’l. L, 279 (1994).
26  U.S. Const. Art. I, Sec. 2.
27  Sec. 2 of the Fourteenth Amendment excluded “Indians not taxed;” that is, tribal Indians living on reservations and Congres-
sional apportionment.  In addition, the first section of the Fourteenth Amendment, granting birthright citizenship to all persons born 
under the American flag, excluded those not “subject” to U.S. “jurisdiction”—Indians on reservations.  This Indian exclusion appeared 
in plainer language in the text of the companion Civil Rights Act of 1866, 14 Stat. 27.  In 1924, Congress conferred citizenship by stat-
ute on American Indians.  Act of June 2, 1924, ch. 233, 43 Stat. 253.  A.R. Amar, America’s Constitution:  A Biography (2005), p.439.



after the U.S. acquired the Virgin Islands in 1917.  

The other aspect of the issue is whether there are disadvantages of becoming a citizen, disadvantages 

which would result should American Samoa residents generally be granted citizenship.    In the case of 

Puerto Rico and the Virgin Islands, citizenship did not change their territorial status.  They both continued as 

unincorporated territories of the U.S.  It does not, therefore, in my judgment, follow as a necessary consequence 

that obtaining citizenship by an act of Congress would affect American Samoa’s status in the U.S. Federal 

structure. 

 However, the concern that has been expressed in debates previously, both at the Federal level and 

in American Samoa, is a real one.  Even if citizenship does not automatically result in change of territorial 

status, would Samoan Constitutional provisions permitting racial distinctions in terms of land ownership and 

permitting chiefly titles, such as the Matai, be more readily challenged if American Samoans were citizens?  

The answer to this question is by no means certain.  It is true that in the States increasingly racial distinctions, 

whether it be affirmative action in the wake of the civil rights movement or native preferences toward native 

Americans and Hawaiians, have been increasingly challenged with mixed results.

In the Michigan affirmative action cases,28 there was a close scrutiny of the special benefits accorded 

minority groups in gaining admission to college and professional schools.  Affirmative action was upheld in one 

of the cases by a vote of 5-4, with the admonition of a time limit on the process.29  In a vote of 6-3, the college 

admission process, with an elaborate point count system, was declared unconstitutional.

Rice v. Cayetano,�0 the Hawaiian case, is the one that is most disturbing.  There, the Supreme Court 

struck down a race-based voting qualification for nine trustees chosen to administer a state agency, the office of 

Hawaiian Affairs, designed to benefit native Hawaiians.  In Rice v. Cayetano, the Court first engaged in  a long 

discussion reviewing the origins of the first Hawaiian peoples, their initial contacts with the developed world, 

particularly the voyages of Capt. Cook, and the subsequent history of the Hawaiian kingdom beginning with 

Kamehameha I.  Then the Court addressed Hawaiian land ownership.  The decision went into great length in 

terms of the acquisition by the U.S. of the kingdom of Hawaii in 1898 and the actions of the U.S. government in 

28  Grutter v. Bollinger, 539 U.S. 306 (2003), aff’d. 288 F.3d 732 (2003), and Gratz v. Bollinger, 539 U.S. 
244 (2003).
29  “We expect that 25 years from now, the use of racial preferences will no longer be necessary to further 
the interest approved today.”  Justice Sandra Day O’Connor in Grutter v. Bollinger.  The Supreme Court has 
now before it for decision cases from Seattle, Washington, and Louisville, Kentucky challenging race-based 
placement of students in the elementary and high schools.
�0 528 U.S. 495 (2000).



the decade prior to the Joint Resolution of Annexation.

In addition to this historical review, the Court noted the Hawaiian demographics and the immigration 

into the islands of people of many different races and culture.  It then noted the Federal statute governing 

Hawaiian statehood.  Under that statute, the new state agreed to adopt the Hawaiian Homes Commission Act as 

part of its own constitution and to hold land obtained from the U.S. as a public trust to be managed for a variety 

of purposes, basically for the benefit of native Hawaiians.  

In short, there was a Federal and state history in favor of the land being held for the benefit of native 

Hawaiians and being administered in that fashion.

Further, the state argued it was not a racial but an ancestral requirement that was embodied in the voting 

qualification; but the Supreme Court responded the 15th Amendment abolished racial discrimination in voting 

and would not allow this distinction.  It specifically distinguished this case from the case granting similar 

benefits to members of Indian tribes.

The key case put forth by the State of Hawaii was Morton v. Moncari�� where the Supreme Court 

sustained a federal policy of giving preference to Indians in employment on Indian reservations not as a racial 

but a residential preference “tied rationally to the fulfillment of Congress’ unique obligation toward the Indians. 

. . .”�2  The policy was set forth in blood terms.  “To be eligible for preference in appointment, promotion 

and training, an individual must be one-fourth or more degree Indian blood and be a member of a Federally-

recognized tribe.”��  The Court noted the U.S. Constitution provision referring to Indian tribes and feared that 

if the law was declared unconstitutional then many laws “derived from historical relationships and explicitly 

designed to help only Indians, were deemed invidious racial discrimination, an entire Title of the United States 

Code (25 U.S.C.) would be effectively erased. . . .”34

In Rice v. Cayetano, the Supreme Court distinguished on the grounds the Indians were special.  The 

Congress had a unique obligation toward Indians and the statute “was reasonably and rationally defined to 

further Indian self-government.”

Finally, the Court disagreed with the state’s position that citizens of a particular race are “somehow 

more qualified than others to vote on certain matters.”  It called such reasoning a “demeaning premise” which 

attacked the “central meaning of the 15th Amendment.  

In its last paragraph, the Court then addressed the issue of culture which the state had argued was central 

��  417 U.S. 535 (1974).
�2  44 B.I.A. Manual 335, 3.1.
��  Morton v. Mancari, 417 U.S. 535, 554, n.24 (quoting 44 Bureau Indian Affairs Manual 335 (1972)).
34  417 U.S. 535 (1974) at 552.



to the issue.  That last paragraph was less sympathetic to the State of Hawaii and its efforts to support to native 

community.
When the culture and way of life of a people are all but engulfed by a history beyond their control, their 
sense of loss may extend down through generations; and their dismay may be shared by many members 
of the larger community.  As the State of Hawaii attempts to address these realities, it must, as always, 
seek the political consensus that begins with a sense of shared purpose.  One of the necessary beginning 
points is this principle:  The Constitution of the United States, too, has become the heritage of all the 
citizens of Hawaii.�5

 We should not extend the Rice v. Cayetano precedent too far.

It is standard procedure for the various States of the Union and the territories to define who is a citizen 

of that particular area.   In the states, the definition is usually based on residency; but as a result of a Supreme 

Court decision,�6 state residency as a condition of voting is restricted to no more than 30 days.  In the territories, 

basically territorial citizenship on a combination of ancestry and long-term residency is not unusual.  In some 

cases, as in the Northern Mariana Islands (NMI), there is a definition of eligibility for various purposes, most 

particularly to vote and to own land, which may be based on long-term residence or ethnic descent.  The NMI 

provisions are most relevant to us because they are not states and are small islands with some of the same issues 

that are affecting American Samoa.  Further, the NMI addressed these issues relatively recently and there is 

both Congressional action and judicial decisions on the key areas of special voting provisions and special land 

alienation provisions.

 The voting provisions revolved around the special provisions for the islands of Rota and Tinian, 

which allowed them greater representation than the normal one man, one vote would permit.  The NMI 

Covenant allowed equal representation for Rota and Tinian, the two smaller islands in at least one House of 

the Legislature.37  The islands themselves are not only different in size but Rota for many y ears was governed 

separately by the U.S. from  Saipan and Tinian.  Tinian is largely populated by Carolinians and Yapese who 

came to the island after World War II.

 The voting provision was challenged as violative of the one man, one vote provision of the U.S. 

Constitution since the draft constitution of November 14, 1976, authorized a lower House of 30 representatives:  

25 from Saipan, 3 from Rota and 2 from Tinian.  In its final provision, the Constitution decided to reduce the 

lower House to 14 members, with only 1 from Rota and 1 from Tinian, which resulted in a maximum deviation 

from a uniform number of residents per representative of 37 percent more than had ever been permitted by the 

�5 Rice v. Cayetano, 528 U.S. 495 (2000); reversing 146 F.3d 1075 (9th Cir. 1998). 
�6  Dunn v. Blumstein, 405 U.S. 330 (1972).
37  Art. II, Sec. 2(a) of the Constitution and Sec. 203(c) of the Covenant.



Supreme Court in applying the 14th Amendment to State apportionment actions.38  

The violation of one man, one vote equal protection was challenged in the U.S. District Court39 and in 

the U.S. Supreme Court.40

The voting restriction is also used by the NMI in connection with the residency requirements for the 

government which, under the NMI Constitution, requires at least seven years of residency, the longest such 

period in the various State constitutions.41  

38  Reynolds v. Simms, 377 U.S. 533-577 (1964).
39  Rayphand v. Sablan, 95 Fed. Supp. 2nd 1133 (1999).
40  Torres v. Sablan, 528 U.S. 1110 (2000).
41  Chimento v. Stark, 353 Fed. Supp. 1211 (D. NH); aff’d. 414 U.S. 802 (1973).



III. The Role of the Secretary of the Interior

(a) With respect to amendments to the Constitution, discuss the role of the Secretary of 
the interior and the role of the people of American Samoa; and (b) An analysis of the 1984 
legislation and the extent to which it provides permanency to the American Samoa constitution 
and the advisability of seeking Congressional legislation that would limit the powers of the 
Secretary of the Interior over American Samoa.

 The legal issue, which these issues raise is significant; namely, the powers of the Secretary of the Interior 

and what can be done to limit them.  The Secretary has played down his role in exercising Federal governmental 

power in relation to American Samoa.  But the intrusive character of the Secretary’s role has increasingly arisen 

in recent years as American Samoa has fashioned its own government with an elected governor and an elected 

legislature, thereby gaining greater control over it political structure.  

 To take two recent examples:

 In 1984, then incumbent Samoa Governor, Peter Coleman, challenged the propriety of the rule limiting 

him to two terms.  When the High Court of American Samoa ruled against Governor Coleman, he petitioned the 

Assistant Secretary of the Interior for International Affairs (OIA), acting pursuant to a Secretarial delegation, to 

overrule the High Court.  On the basis of that petition, the Assistant Secretary of OIA sent federal officials to the 

islands to investigate the situation and then stated:
. . . The Secretary determined that the High Court had made its decision only after all parties had 
fair opportunity to present both written and oral arguments to the High Court.  While the Secretary is 
authorized to intervene, he concluded the process had been fair and hence there was no reason for his 
intervention.42  (Emphasis supplied)

The power of the Secretary of International Affairs arose once more in the case of Corp. of the Presiding 

Bishop of the Latter Day Saints (LDS) v. Hodel.43  There, the LDS appealed to the Secretary of the Interior to 

review and overturn a decision of the High Court of American Samoa regarding ownership of a parcel of land 

on Tutuila Island.  Once again, the Assistant Secretary for OIA confirmed his power to overturn the High Court 

decision:
. . . Pursuant to 48 U.S.C. sec. 1661(c) and Presidential Executive Order No. 10264, the Secretary of 
the Interior(“Secretary”) exercises “all civil, judicial, and military powers of government in American 
Samoa.”  Therefore, it is within the authority of the Secretary to review the decision and determine 
whether to intervene. . . 

Nor does this case appear to present such a clear abuse of judicial discretion that intervention is dictated.  

42  Dept. of the Interior, News Release, Oct. 1, 1984.
43  637 F. Supp. 1398 (D. D.C. 1986); aff’d. 830 F.2nd 374 (D.C. Cir. 1987).



For these reasons I choose not to intervene. . . 

By copy of this decision to the Chief Justice of the High court, I am asking that he undertake to notify the 
named parties in Reid v. Puailoa of my decision and that he include a copy if it in the court records of 
the case.44  (Emphasis Supplied)

The Secretary’s approach converts the High Court of American Samoa from an appellate court to an 

intermediate court, or administrative tribunal, with himself as the final, and highest, tribunal.  This seems to be 

his view in asking the Chief Justice of the High Court of American Samoa to include a copy of his decision in 

the court records of the case.  Worse, one cannot know the basis for any decisions The Secretary of OIA might 

make.  None of the parties are consulted.  In the Coleman case the Secretary sent out his staff to investigate 

whether the process below was fair.  In the LDS case, he seems to be reviewing not procedure but the substance 

of the matter.  Since, as he admits in LDS v. Hodel, he does not have the competence to perform this review 

function, it is difficult to understand the bureaucratic aggressiveness which reached for this result.

The legal consequence of the Secretary’s position is more dangerous.  His legal position would not 

only permit him to investigate and overturn decisions of the judiciary in American Samoa, but the decisions 

of the Executive and Legislative Branches as well.  What the Secretary appears to be arguing is that his office 

may be appealed to in any case on any ground by a disaffected party.    In theory, and perhaps all too soon it 

will become the practice, persons on the short end of Legislative and Executive Branch activities will seek out 

the Secretary to overturn the decision.  It is irrelevant that he may choose not to intervene.  The very fact that 

his office exists as an ombudsman, to put it kindly, or as a benevolent dictator—to put it less generously—

depreciates all Samoan government institutions and makes the Samoan Constitution adopted in 1960 a giant 

deceit.

 Despite these consequences, the courts and even the Congress have been reluctant to change that legal 

system or to limit these statements of authority and power by the Secretary.

 In LDS v. Hodel, both the District Court and the appellate court sustained the Secretary’s power to 

review decisions of the High Court.  The appellate court specifically noted that Congress had delegated its 

judicial power with respect to American Samoa to the President who had in turn delegated it to the Secretary 

and cited an earlier territorial case to permit it to do so.45

 The Secretary’s power with respect to the judiciary, which was affirmed in LDS v. Hodel, and at least in 

44  Letter from Secretary of the Interior to Wilford Kirton, Jr., June 7, 1985.
45  830 Fed 2nd 374 (CA DC, 1987).



theory his power over the Legislature, the Executive and the Samoan governmental actions under the American 

Samoa Constitution would not be changed, it seems to me, simply by Congressional action approving a Samoan 

constitutional amendment.  Amendments to the Samoan constitution cannot change Federal governmental 

authority although, if approved, they could affect Federal implementation of that authority.  In addition, we 

should note that in the Hawaii situation the fact that Congress had approved the voting procedures in the Hawaii 

Constitution were of no consequence if the Supreme Court thought Hawaii was acting unconstitutionally.46

 Similarly, there is no suggestion in the judicial precedents that the courts would change the Federal 

position that Samoa’s relation to the Federal government arises from President McKinley’s Executive Order, 

affirmed by the Congressional Act of 1929, and the subsequent delegations of authority from the President 

to the Secretary of the Interior and to the Assistant Secretary of the Interior.  To change that executive power 

would require an act of Congress.  

 Another possibility of practical consequence, although not so obviously getting to the heart of the matter, 

is another Executive Order under which the power of the President is delegated not to the Interior Department 

but to the Governor of American Samoa so that his actions will only be checked by actions by the President 

himself.  

 How significant this would be even if accomplished is hard to know.  It may result in no more than a 

formal change and in practice the Assistant Secretary of Interior for International Affairs would staff out what is 

happening and make the key recommendations to the President.

 The solution to the problem rests in the Congress.  Congress’s Congressional power over the territories 

is clear under the Territorial Clause of the Constitution.  Congressional action could eliminate the executive 

authority by simply passing legislation authorizing the Governor to take actions subject to review only by the 

Congress.  This is the best way to effect the change although it would involve a certain amount of lobbying and 

confrontational effort vis-à-vis the Executive Branch and the Congress.

 The 1984 legislation was an attempt to do something similar in a more indirect fashion.  There, the 

Congressional intent was to deny the Secretary of the Interior the authority to amend the Samoan constitution 

unilaterally.  It was put forward in response to a fear the Secretary of the Interior was prepared to remove a local 

official approved by the elected Samoan Governor and confirmed by the Samoan Legislature.47

 The final legislation provided in Section 12, somewhat inartfully, to eliminate the power of amendment 

from the Secretary of the Interior and transfer it to the Congress.  Section 12 states:

46  Rice v. Cayetano, 528 U.S. 495 (2000).
47  129 Congressional Record H7860, Daily Edition, Oct. 3, 1983.



Amendments of, or modifications to, the constitution of American Samoa, as approved by the Secretary 
of the Interior pursuant to Executive Order 10264 as in effect January 1, 1983, may be made only by Act 
of Congress.48

 The 1984 legislation, although withdrawing some power from the Secretary of the Interior; i.e., his 

power to amend or modify the constitution of American Samoa, left other aspects of his power in place.  

Therefore, I conclude if American Samoa wants to go forward to restrict generally the power of the Secretary 

and, by designation, the Assistant Secretary for OIA, it should do so by a general Congressional statute broadly 

removing the power to govern the territories from the Executive Branch and transferring it to the Congress.

 This recommendation does not necessarily envision status change.  Status change is very divisive and, 

in addition, from a Washington perspective is very difficult to achieve rapidly being caught up in stateside 

partisan politics, actions of other territories, and the District of Columbia.49  Therefore, I would recommend any 

legislation be specifically directed at the powers of the Secretary of the Interior.

48  Act of Dec. 8, 1983, P.L. 98-213, Sec. 12, 97 Stat. 1462 (codified as 48 U.S.C. Sec. 1662a).
49  E.g., Report by the President’s Task Force on Puerto Rico’s status (December 2005).  Subsequently 
competing statutes were introduced in the Senate but no action was taken.



IV. The Maintenance of Fa’a Samoa:  Land Restrictions and the Continued Role 

  the Matai
(6)  Comment on the role of Congress and the Federal courts if a new Samoan constitution is 
submitted to Congress for review containing land restrictions and continued role of the Matai; 
and (4)  An analysis of the issues related to the protection of the unique status of lands and titles 
in American Samoa, and an evaluation of the impact on this unique status that might result from 
any change in the political status of American Samoa.

 Both of these issues indicate the interest of the Samoan Commission in assuring the Samoan way is 

continued, particularly with respect to land restrictions and the role of the matai.  The Commission in the 

first case asked me to assume the existing status situation but with a change in the constitution which is then 

submitted to Congress for review.  The Commission wished me to consider as well a different scenario; namely, 

a change in Samoa’s status.  In that case the Commission wishes to analyze the present land restrictions and the 

role of the matai.

The three critical aspects of the Samoan culture which have been reinforced in Samoan law are:  (�) 

restriction on the ownership and alienation of land to persons of Samoan descent; (2) the continuing role of the 

Matai and (3) racial definition.

Restriction On Land

 This approach is fairly common.   So far, although the alienation of ownership of the land in American 

Samoa is limited to “native Samoans,”50 the term “native Samoan” is not defined.  Although defining Samoan 

descent by ethnicity and duration of residence is certainly possible and follows existing precedents, the issue 

is to try to establish a certain precision in the definition and the evidence required to meet the definition.  And 

then, finally, the key question:  how will the definition be used?  What special benefits will go to those of 

Samoan descent?  What benefits will be denied those who do not meet the definition.

The Ninth Circuit in Wabol v. Villacrusis,5� specifically focused on the U.S.-Marianas Covenant and the 

Covenant’s authorization to the government of the Northern Mariana Islands to restrict “alienation of permanent 

and long-term interest in real property. . . to persons of Northern Mariana Islands descent and. . . may regulate it 

afterward to which a person may hold or own land which is now public land.”52 

The court, interestingly enough, noted the approval of the Covenant and its corollary constitutional 

50  American Samoan Code tit. 27, sec. 204(b) (1973).
5�  958 F.2nd 1450 (1990).
52  Sec. 805 of the Covenant; U.S. PL 94-241, 90 Stat. 23.



provisions by the Federal government.  But because the defendant appellant relied  solely on the U.S. 

Constitution to avoid the land alienation restrictions, the court specifically did not consider the significance of 

Congressional approval of the Covenant.  The court began its analysis from the Insular Cases5� decided in 1900.  

The issue raised by the Insular Cases centered on whether the Constitutional restrictions on Congressional 

authority applicable to the States serve as a check on the exercise of Federal power with respect to the 

territories.  Justice White’s concurring opinion in Downes v. Bidwell54 provided an authoritative answer to 

this question.  Justice White began by disposing of the proposition that the Constitution does not apply to the 

governance of the territories.  He stated that every function of government is derived from the Constitution, 

and, therefore, the Constitution is applicable to the territories.55  Justice White created the distinction between 

incorporated and unincorporated territories.56

 The court said the issue was whether the Congress could, under the Territorial Clause, properly exclude 

a particular provision—in this case the Equal Protection Clause—of the U.S. Constitution from operating in 

the CNMI.  In short, absent congressional extension, only “fundamental” constitutional rights apply in the 

territory.57  The Ninth Circuit, therefore, reduced the question to this:  “Is the right of equal access to long-term 

interests in Commonwealth real estate, resident in the equal protection clause, a fundamental one which is 

beyond Congress’ power to exclude from operation in the territory under Article IV, section 3?”58

The Ninth Circuit then went on to quote Justice Harlan’s opinion in Reid v. Covert  Harlan asked:  “In 

short, the question is whether in [the territory] ‘circumstances are such that trial by jury would be impractical 

and anomalous.”59  The court then found that this particular constitutional guarantee would be impractical and 

anomalous in the Commonwealth and therefore should not be imposed.”60  Its reasoning was that land in the 

Commonwealth is a scarce and precious resource and land ownership plays a vital role in the preservation of 

NMI social and cultural stability.  

5�  Downes v. Bidwell, 182 U.S. 244 (1901); Armstrong v. United States, 182 U.S. 243 (1901); Dooley v. 
United States, 182 U.S. 222 (1901); DeLima v. Bidwell, 182 U.S. 1 (1901).  For a general background to the 
Insular Cases and subsequent litigation as a result, see Arnold Leibowitz, Defining Status:  A Comprehensive 
Analysis of United States Territorial Relations (1989).
54  182 U.S. 244, 287-344 (1901).
55  Downes v. Bidwell, 182 U.S. 244, 289 (1901).
56  While the incorporated territory is treated “as to be in all respects a part of the United States,” the unin-
corporated territory is not recognized “as an integral part of the United States.”  Ibid at 311-12.
57  The Insular Cases have been reaffirmed in Torres v. Puerto Rico, 442 U.S. 465 (1979) and United States 
v. Verdugo-Urquidez, 494 U.S. 259 (1990).  In Torres v. Puerto Rico, Chief Justice Burger set out the Insular 
Cases doctrine, suggesting that a constitutional provision may vary from one unincorporated territory to another.
58  Wabol v. Villacrusis, 958 F.2d 1450, 1460 (1992).
59  Reid v. Covert, 354 U.S. at 75, 77; S. Ct. at 1260 [Harlan, J., concurring).
60  Wabol v. Villacrusis, 958 F.2d 1450, 1461 (1992).



. . . The land alienation restrictions are properly viewed as an attempt, albeit a paternalistic one, 
to prevent the inhabitants from selling their cultural anchor for short-term economic gain, thereby 
protecting local culture and values and preventing exploitation of the inexperienced islanders at the 
hands of resourceful and comparatively wealthy outside investors. . .6�

Based on this, the court held the land alienation restrictions of Article XII of the Commonwealth  

Constitution are not subject to equal protection analysis.

In the Samoa context, the cases have also been supportive of land restrictions.  In LDS v. Hodel, the 

Ninth Circuit specifically held that the unusual judicial system in Samoa was “valid as being rationally designed 

to further a legitimate Congressional policy, viz, preserving the Fa’a Samoa by respecting Samoan traditions 

concerning land ownership.  There can be no doubt that such is the policy.”  The court then went on to say:
Second, the Samoan Constitution expressly provides that “[I]t shall be the policy of the Government of 
American Samoa to protect persons of Samoan ancestry against alienation of their lands. . . “62  Such 
transfers would inevitably spell the end of the Fa’a Samoa.  Congress initially delegated “all civil 
[and] judicial” power over American Samoa to the Executive,6� but after the Secretary had approved 
the present Constitution of American Samoa, Congress in 1983 provided that any amendments could 
be “made only by Act of Congress.”64  To some extent, therefore, Congress may be viewed as having 
ratified the Samoan Constitution, at least in principle.65

Even when a district court was holding that a jury trial applied and would have to be initiated by 

American Samoa, it did so with a specific statement that it was sensitive to restrictions by Samoa on the transfer 

of land and this was no attempt to intrude upon this.  The Court said:  “The obviously major cultural difference 

between the United States and American Samoa is that land is held communally in Samoa.  The jury trial 

requirement in criminal proceedings would have no foreseeable impact on that system.”66  

Could land alienation be so restricted?  What judicial precedents there are favor that in the Samoan 

context although that is not absolutely certain.
Communal ownership of land is the cornerstone of the traditional Samoan way of life—the “Fa’a 
Samoa.”  Samoan society is based upon the existence of extended families that may consist of hundreds 
of members.  These families communally on more than 90% of the land in American Samoa. . . .67

Although sensitive to the Samoan communal land structure, the court left open the validity of it, saying:  

6�  Ibid.
62  Rev. Const. F American Samoa, Art. I, Sec. 3.
6�  48 U.S.C. sec. 1661.
64  48 U.S.C. sec. 1662a.
65  LDS v. Hodel, 
66  King v. Andrus,  452 F.Supp. 11 (D.D.C., Dec. 30, 1977).
67  Brief of Secretary of the Interior at 4.



“. . .Regardless of whether one regards the issue as a matter of standing, there is no reason to pursue the 

constitutional issue once we have upheld the judgment below on a non-constitutional ground.”68  Although the 

court put it this way, leaving the situation disturbingly open, elsewhere in the opinion there was language that 

was supportive in connection with the upholding of the judicial structure in Samoa.
. . . We would still be constrained to uphold the judicial scheme applicable to Samoa as being rationally 
designed to further a legitimate congressional policy, viz, preserving the Fa’a Samoa by respecting 
Samoan traditions concerning land ownership.  There can be no doubt that such is the policy.  First, the 
Instruments of Cession by which these islands undertook allegiance to the United States provided that 
the United States would “respect and protect the individual rights of all people . . . to their land,” and 
would recognize such rights “according to their customs.”  Second, the Samoan Constitution expressly 
provides that “[i]t shall be the policy of the Government of American Samoa to protect persons of 
Samoan ancestry against alienation of their lands. . . .”  Such transfers would inevitably spell the end of 
the Fa’a Samoa.  Congress initially delegated “all civil [ad] judicial” power over American Samoa to the 
Executive, but after the Secretary had approved the present Constitution of American Samoa, Congress 
in 1983 provided that any amendments could be “made only by Act of Congress.”  To some extent, 
therefore, Congress may be viewed as having ratified the Samoan Constitution, at least in principle.

Congress’ policy of respecting Samoan traditions concerning land ownership is furthered by the special 
composition of the High Court in land cases, as provided by American Samoan statute law. . . .69

 Even stronger is the decision of the Appellate Division of the High Court of American Samoa where 

the laws restricting land ownership by non-Samoans were challenged as violative of due process and equal 

protection constitutional provisions.  In Craddick v. Territorial Registrar,70 the High Court upheld Samoa’s land 

restriction which the court stated was based on race on the ground  
. . . the Territory of American Samoa has demonstrated a compelling state interest in preserving the lands 
of American Samoa for Samoans and in preserving the fa’a Samoa, or Samoan culture.71

 The court relied on the Samoan constitution which enunciated the policy of restricting land alienation to 

non-Samoans72 in an early decision on its own, which noted the importance that land had in the life of Samoa’s 

people.

The Matai Structure

 U.S. authorities have always recognized and supported the matai system which in American Samoa 
68 68 LDS v. Hodel, 830 F.2d 374 (CADC 1987).
69  Ibid.
70  App. No. 010-79 (High Court, Appellate Div.) American Samoa, Apr. 23, 1980.
71  Ibid.
72  Am. Samoa Const., Art. I, sec. 3.



is linked to communal land ownership, but also is quite separate from the legal issue.  In the wake of the 

Instruments of Cession, the U.S. changed the structure somewhat.  For example, the Naval governors 

suppressed some titles, including that of Tuimanu’a, or King of Manu’a, and transferred governmental 

recognition of the authority of some ranking high chiefs to lesser chiefs.73

 But the basic leadership structure was incorporated into the Naval government pattern so that it became 

the practice for the Naval governor to meet annually with the district governors whom he had appointed on the 

basis of rank according to Samoan custom.  This annual meeting, or fono, eventually evolved into what is the 

American Samoan Legislature (Fono) of today.

 The American Samoa Code approved by the Department of the Interior limits the Senate to persons who 

are matai and the Code provides for registration of the matai title.74  These actions were permitted despite the 

U.S. Constitutional ban on titles.75  This legal recognition of the matai title, combined with a mechanism for 

settlement of matai dispute, while assuring the continuance of the matai structure, has ironically also eroded the 

authority of the matai today.

 First, the codification of the criteria for the selection of the matai and judicial implementation has made 

the selection process more complex with greater discretion in the court.  Prior to November 1937, the selection 

was on the basis of heredity alone,76 although frequently, despite the Fono’s  wishes,77 questions of fitness78 or 

acceptability to the majority of family members was also considered.79  The appointed U.S. governor supported 

the fitness criterion; and, in November 1937, the law was changed by Fono resolution, on gubernatorial urging, 

to permit the court practice of looking at fitness criteria.

 Under the November 1937 law, the court, in deciding a matai title, would be guided by:  (a) the best 

hereditary rights; (b) the wish of the majority of the family; (c) the forcefulness, character, personality and 

leadership of the candidate; and (d) the value of the holder of the matai name to the Government of American 

Samoa.80

 Although the Samoa Code lists these considerations in the order listed above which is said to be in 

accordance with their priority, the weight to be given these four criteria has varied in individual cases.  This fact, 

73  Hunkin, Some Observations on the Matai System’s Leadership Structure in Relation to the Administra-
tive and Legislative Processes in American Samoa 1900-1951 (unpublished manuscript, June 25, 1973).
74  A.S.C. 1, secs. 701-804 (1973).
75  [N]o titles of nobility shall be granted by the United States.”  U.S. Const., art. 1, secs. 9, 10.
76  Taofri v. Foster, 1 A.S.R. 464 (H.C. T.D. 1932); Teutusi v. Fogal, 1 A.S.R. 543 (H.C. T.D. 1937).
77  Foleni v Fastelepuu, 1 A.S.R. 541 (H.C. T.D. 1936).
78  Fia v. Pine, 1 A.S.R. 387 (H.C. T.D. 1926), Sami v. Semara, 1 A.S.R. 481 (H.C. T.D. 1933).
79  Fonoti v. Galo, 1 A.S.R. 442 (H.C. T.D. 1930d); Mulivai v. Atofau, 1 A.S.R. 409 (H.C. T.D. 1928d).
80  Elekana v. Sefe, 1 A.S.R. 573 (938).



coupled with the breadth involved in the last criterion, “value to the Government of American Samoa,” meant 

the High Court had considerable discretion to choose the matai regardless of family wishes or Samoa custom.

 One should not overstate this.  The court’s discretion is limited by the statutory eligibility requirements 

for the matai title which are quite restrictive:
 (a) Must be at least one-half Samoan blood.

(b) Must have resided continuously within the limits of American Samoa for five years either 
immediately preceding the vacancy of the title, or before he becomes 

eligible for the title.
(c) Must live with Samoans as a Samoan.
(d) Must be a descendant of a Samoan family and chosen by his family for the title.
(e) Must have been born on American soil, except. . . .81

 The problem is that the matai structure runs into the Art. 1, Sec. 10 provision that “no title of nobility 

shall be granted by the U.S.”  The ban has a new world republican flavor behind it.  The clauses grew directly 

out of the Articles of Confederation, which had barred both the U.S. and individual states from conferring 

aristocratic titles.  This early aristocracy language thus attests to the depth of Revolutionary Americans’ 

commitment to maintain a New World order free from the oppressive weight of the Old World order.82

 Second, in 1810 Congress proposed an amendment stripping American citizenship from any person who, 

without the consent of Congress, accepted any “title of nobility” from  “any emperor, king, prince or foreign 

power.” 2 Sta. 613.  The proposal further disqualified all such persons from holding any state or federal office.  

Evidencing early Americans’ revulsion to European-style aristocracies, this proposal received widespread 

support but fell short of the requisite three-fourths of the state legislatures.  Only twelve out of eighteen states 

said “yes”.

 

Racial Definition

Critical in all of this is the definition of who is included in terms of the ability to hold land and to 

alienate it.  In many of the territories racial ancestry is relevant in the definition.  In many cases, a person 

has to show two things:  (1) his ethnic status; and (2) his resident or descent from a resident.  The Hawaiian 

Homes Commission Act, which established a special homesteading system in Hawaii for which only “native 

Hawaiians” are eligible, defined “native Hawaiian” as “any descendant of not less than one-half part of the 

81  1 A.S.C. sec. 751.
82  Federalist Nos. 39 (Madison), 84 (Hamilton).  Note also that Jefferson’s famous 1784 plan for Western 
lands had provided that Western governments “shall be in republican forms, and shall admit no person to be a 
citizen who holds any hereditary title.”



blood of the races inhabiting the Hawaiian islands previous to 1778.”83  And the definition of “Alaskan native” 

in the Alaska Native Claims Settlement Act reads:  “(b) ‘Native’ means a citizen of the United States who is a 

person of one-fourth degree or more Alaska Indian. . . Eskimo, aleut blood, or combination thereof.”84

 A similar approach is used for determining eligibility for enrollment as a member of some American 

Indian tribes.  For example, the regulations governing enrollment as a Snake or Paiute provide:
Persons of Snake or Paiute Indian ancestry born on or prior to and living on August 20, 1964, who 
were members of or are descendants of members of the bands whose chiefs and headmen We-you-we-
wa (Wewa), Caha-nee, E-hi-gant (Egan), Po-nee, Chaw-watanee, Owits (Otis), and Tashe-go, signed 
the ungratified Treaty of December 10, 1868, nd elect not to participate as beneficiaries in the awards 
granted in Docket Nol 87 to the Northern Paiute Nation shall be eligible for inclusion on the roll 
prepared pursuant to this Part 43d.85

The American Samoan racial restriction on land ownership has parallels in Hawaii,86 Guam,87 the 

Northern Marianas,88 and Alaska.89  These restrictions were imposed in some cases at Congressional initiative, 

on others with Congressional acquiescence, in some during their period as territories, and in others even after 

Statehood.  Given this background, it is not surprising that the Court accepted the Samoan land laws.  But the 

basis of their being sustained is important and should be considered.90

 There are three main arguments to be considered:  (1) it is, in fact, a residency, not a racial, requirement; 

(2) equal protection does not apply in the territorial context against the Federal government or, in this case, 

against the territorial government; and (3) it is permitted under the war powers and foreign affairs clause.

 The first argument has appeal because of the holding in Morton v. Mancari where the Supreme Court 

sustained a Federal policy of giving preference to Indians in employment on Indian reservations as not a racial 

but a residential preference “tied rationally to the fulfillment of Congress’ unique obligation toward the Indians. 

. . .”91  The policy was set forth in blood terms.  “To be eligible for preference in appointment, promotion 

and training, an individual must be one-fourth or more degree Indian blood and be a member of a Federally- 

83  Hawaiian Homes Commission Act of 1920, sec. 201(7), 42 Stat. 108 (1921).
84  43 U.S.C. sec. 1602(b) (Supp. V, 1975).
85  25 C.F.R. secs. 43d.3, 43d.6 (1975).
86  E.g., Hawaiian Homes Commission Act of 1920, ch. 42, 42 Stat. 108 (1921).
87  Guam Gov’t. Code, sec. 13901 (1974 Supp.).
88  Sec. 805 of the Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political 
Union with the United States of America.
89  Alaska Native Claims Settlement Act, 43 U.S.C. 1601-1627 (Supp. V 1975).
90  There is remarkably little commentary on the Samoan land tenure system.  What there is, is generally 
favorable to its constitutionality.  See McBride, “The Application of the American Constitution to Samoa,” 9 
J. of Int’l. Law and Economics 3235 (1974), p.347; and Steward, “Land Tenure in American Samoa,” 10 Harv. 
B.J. 52 (1973).
91  44 B.I.A. Manual 335, 3.1.



recognized tribe.”92  The Court noted the U.S. Constitutional provision referring to Indian tribes and feared that 

if the law was declared unconstitutional, then many laws “derived from historical relationships and explicitly 

designed to help only Indians, were deemed invidious racial discrimination, n entire Title of the U.S. Code (25 

U.S.C.) would be effectively erased. . . .”93

 Morton v. Mancari is supported by a general recognition, both in Congress and in the courts, that the 

Indian tribes have a special need for protection against exploitation by outsiders, that the U.S. government 

stands in a guardian-ward relationship to the tribes, and that it is important, as well as constitutionally 

permissible, to preserve Indian cultural institutions and autonomy.94

 American Samoa is similarly unique with both a unique status and a unique history and the analogy to 

the Indians in clear.  The Congress specifically drew the analogy of Samoa to the Indian situation in Morton 

v. Mancari with respect to land as well.  The Judiciary Committee reported out a bill in 1978 to provide 

discretionary appeals to the Ninth Circuit Court of Appeals.  Although the bill did not pass, it is important to 

note it excepted review of land questions which the Judiciary Committee wanted to be handled locally.  The 

Judiciary Committee Report said:
. . . In a sense the relationship of the United States to American Samoa has some of the same ingredients 
of the unique relationship between the United States and its tribes of Indians.  See Morton v. Mancari, 
417 U.S. 535 (1974).95

 Further, even among the territories, Samoa is unique.  It is the most distant from the mainland United 

States, the only Polynesian Island, and the smallest in population of those off-shore territories acquired at the 

turn of the century.  It is the only territory whose residents are nationals of the U.S. (rather than citizens of the 

U.S.) and are not governed by an organic act but have remained as an unorganized territory under direct Federal 

government supervision.

 The historical relationship is also unique.  It is the only one of the offshore territories who, from the 

first, received recognition of their unique customs and need for control of their land.  U.S. policy remained the 

same.  President Truman, in a letter of February 19, 1951, to Governor Phelps on the occasion of the latter’s 

inauguration, stated:
In particular, I want the people of Samoa to have my personal assurance that their traditional rights and 
lands will be protected while, with their help, the civilian administration finds ways to promote their 

92  Morton v. Mancari, 417 U.S. 535, 553, n.24 (quoting 44 Bureau Indian Aff. Manual 335 (1972)).
93  417 U.S. 535 (1974) at 552.
94  See, e.g., Daley v. United States, 483 F.2d 700, 705 (8th Cir. 1973); Colliflower v. Garland, 342 F.2d 
369, 378 (9th Cir. 1965).
95  U.,S. Sen., Comm. on the Judiciary, Rpt. No. 9501107 (High Court of American Samoa Appeals Act) to 
accompany S.2793 (95th Cong., 2d Sess.), 3-4.



political, economic, and educational advancement.

 The Interior Department has adhered to the same policy.  In 1960, in a special policy statement, the 

Department of the Interior stated:
. . . [T]he political structure of the government shall be in accord with the desires of the Samoan people 
in regard to such adaptations as may be desirable by virtue of Samoan customs, traditions and land 
ownership.  During the period of development of self-government, the people and their resources shall 
be protected against undesirable exploitation. . . .Protection of Samoans against the loss of their family 
lands is an important policy not only as regards economy but also as it may affect the Samoan matai 
system.  It is the policy to maintain this protection.96

When the Samoans adopted their own Constitution in 1960, the policy was reiterated.
It shall be the policy of the Government of American Samoa to protect persons of Samoan ancestry 
against alienation of their lands and the destruction of the Samoan way of life and language, contrary to 
their best interests.  Such legislation as may be necessary may be enacted to protect the lands, customs, 
culture, and traditional Samoan family organization of persons of Samoan ancestry.97

In order to assure that fundamental changes in land laws are in accord with the people’s wishes, the 

Constitution requires any such legislation to be passed a second time by a new legislature.

In sum, like the Indian tribes, Samoa is unique, governed as an unorganized territory under a specific 

Constitutional authority taking into consideration a special historical relationship.

 The Samoan provisions could, therefore, indeed be so rationalized.  They are place related (although 

Samoan blood has been interpreted to include Western Samoans as well) and the “Territories,” like the Indian 

tribes, are Constitutionally mentioned, and Congressional mandates in the territories are not infrequent.

Perhaps most importantly, the restrictive provisions with respect to land ownership have a precedent 

in the Northern Mariana Islands where, as I have noted, there is considerable support for the practice.98  In the 

Northern Marianas, land ownership is permitted only of persons of Northern Marianas descent.99  To qualify 

as a “person of Northern Marianas descent,” an individual must satisfy two criteria:  (1) the person must be a 

citizen or national of the United States;�00 and (2) the person must be at least of one-quarter Northern Marianas 

96  Annual Report of the Governor of American Samoa to the Secretary of the Interior (1960), p.71, Appen-
dix III, American Samoa – Statement of Objectives and Policies.
97  Samoan Constitution of 1960, At. 1, sec. 3.
98  Wabol v. Villacrusis, 958 F.2d 1450, 1461 (1992).
99  Marianas Constitution, Art. XII, Sec. 1.
�00  The term “national” applies to persons who are not citizens of any nation other than the U.S. and who 
owe permanent allegiance to the U.S. but who are not U.S. citizens.  8 U.S.C. secs. 1101(a)(21)-(22), 1408 
(1970).



Chamorro or Northern Marianas Carolinian blood or a combination thereof.�0�  For purposes of determining 

descent under Article XII, a person is deemed to be a full-blooded Northern Marianas Chamorro or Carolinian 

if he or she “was born or domiciled in he Northern Mariana Islands by 1950 and was a citizen of the Trust 

Territory of the Pacific Islands before the termination of the Trusteeship with respect to the Commonwealth.”�02  

The citizenship provisions have been upheld although they have been rigidly construed by both the CNMI and 

the United States, resulting in considerable litigation.�0� 

�0�  Marianas Const., Art. XII, Sec. 4.
�02  Ibid.
�0�  Pangelinan v. Castro, Civ. No. 79-06 (D.N.M.I); Civiletti v. Pangelinan, 651 F.2d 1320 (9th Cir., 1981).



V. Swains Island

          (8) Discuss the status of Swain’s Islands.

Swains Island is historically and ethnically unrelated to American Samoa and is also somewhat distant, 

280 miles away from the islands in the American Samoa group.  The first American to chart the island was Capt. 

W. C. Swain, who advised Commodore Wilkes of his discovery sometime prior to 1840.  At about the same 

time, an Englishman, Capt. Turnbull, claimed he had discovered the island and transferred his “title” to Eli 

Hutchison Jennings.  Jennings was an American who, in 1856, started a community on Swains Island when he 

established a coconut plantation.

Swain’s title, such as it was, was challenged by the British.  By 1920, overlapping claims of the 

descendents of Capt. Swain and by various children of Mr. Jennings required a court, who could take 

jurisdiction and sort matters out.

Both the State and Navy Departments considered Swains Island to be U.S. territory.  Finally, in 1925, the 

Secretary of State, Charles Evans Hughes, succeeded in having Congress adopt legislation (Pub. Res. 74, 68th 

Cong., 1st Sess.) which formally extended the control to the U.S. and made it an administrative part of American 

Samoa, although Congress had not recognized U.S. acquisition of American Samoa at that time.

The competing claims gradually seemed to be withdrawn.  In 1909, Britain recognized Swains Island 

to be within the U.S. zone of influence and on March 25, 1981, New Zealand, of which Tokelau is a non-self-

governing colonial territory, confirmed the U.S. sovereignty.  In the draft constitution, which was the subject of 

the Tokelau self-determination referendum in 2006, Swains Island is claimed as part of Tokelau.104

Residents of Swains Island are represented in the American Samoa House of Representatives by a non-

voting delegate.�05

The population of Swains Island is quite small, in recent years going down to as low as 5 people, and 

generally no more then 35 in number.  Its value to the U.S., or to American Samoa for that matter, appears to be 

very small as well.  Swains Island is left totally unguarded and uncared for.  There is a possible security danger, 

even if somewhat unlikely,  so that whatever arrangement is eventually agreed upon, that security aspect must 

be taken care of.

There is the possibility of the 200-mile Continental shelf providing various benefits under the Law of 

104  http://tvnz.co.nz/view/page/411749/661086.
�05  Rev. Const. Am. Samoa Art. II, Sec. 2.



the Sea as a result of Swains Island adhering.   If American Samoa wishes to go in that direction, it will, in all 

likelihood, require an act of  Congress specifically giving such right to American Samoa.  In Commonwealth 

of the Northern Mariana Islands v. United States of America,�06 the Ninth Circuit addressed the question of 

ownership rights to submerged lands off the shores of the Northern Mariana Islands (NMI).  The NMI had 

passed two laws--the Northern Mariana Islands Marine Sovereignty Act of 1980 and the Submerged Lands 

Act of 1999—which would have established the NMI as owners of the submerged lands under the archipelagic 

and territorial waters surrounding the CNMI.  Both the District Court and the Ninth Circuit struck down the 

CNMI laws and granted Summary Judgment to the U.S. on the basis of the paramountcy doctrine.  This doctrine 

instructs that the U.S., as a “function of national external sovereignty,” acquires “paramount rights” over 

seaward submerged lands.107  The doctrine was established by the Supreme Court in a series of cases between 

the Federal government and the shoreline states.  The Supreme Court based its decision on national security 

concerns and argued the Federal government had an overriding interest in maintaining authority over these 

submerged lands because of these concerns.  The Ninth Circuit, while holding the Covenant did not transfer 

certain submerged lands to the CNMI, did reaffirm that the U.S. could transfer submerged land to the territories 

as it had with the Hawaii Statehood Act.

If change in the existing situation is desired, the initiative will have to come from the Samoan 

government.  But since the relation is complex and not within the jurisdiction of any particular government 

agency, the Samoan government should define its own goals carefully before seeking a dialogue with the U.S. 

government with respect to Swains Island.  Once Samoa has defined its goals, Samoa may request the White 

House to appoint a special negotiator to carry on negotiations on the subject.

 

     

�06  No. 03-16556, D.C. No. CV-99-00028 ARM, Feb. 24, 2005.
107  United States v. California, 332 U.S. 19, 34 (1947).
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TO:  Members and Staff of the American Samoa Future Political Status Commission

FROM: Jon M. Van Dyke

SUBJECT: Report on Concerns of the Commission

 Introduction.  This report responds to the questions posed by Fofo Sunia on September 7, 2006, in 
preparation for the visit by the Commissioners to Honolulu on September 29-October 4, 2006.  The individual 
questions are listed, followed by a discussion of the issues raised.  Before addressing the specific issues, the 
background and context of the right of American Samoans to self-determination is discussed.  

 Background and Context – The Right of Self-Determination.  The United Nations continues to 
consider American Samoa as a “non-self-governing territory” which means that the American Samoan people 
have a right to self-determination under international law and the principles of the United Nations Charter.  
This status gives the American Samoan people the right to exercise their right to self determination and thus to 
redefine their relationship with the United States.    

 The Historical Relationship Between American Samoa and the United States.  During the 
nineteenth century, the Western imperialist powers engaged in an “orgy of national enslavement,”� seeking 
territory in the Pacific to add to their empires.  The Samoan Islands were sought by Britain, Germany, and the 
United States in the 1880s, at a time when the Samoan chiefs were disputing who should become king.  The 
outside powers established something akin to a protectorate over Samoa in 1889, and then in 1899 (the year 
after the Spanish-American War, which extended U.S. power into the Pacific) they negotiated a treaty dividing 
Samoa into two separate political entities.2  Pursuant to this agreement, Britain agreed to withdraw its interests 
in return for German concessions in Tonga, the Solomon Islands, and West Africa.  Samoa was then divided 
at the 171 degree west longitude line between Germany, which had an established presence in the islands of 
Western Samoa (which now called just “Samoa”), and the United States, which acquired the smaller eastern 
islands and called them American Samoa.�

�       Tom Coffman, naTion WiThin: The STory of ameriCa’S annexaTion of The naTion of haWai`i 6� 
(1998).
2       Convention Between the United States of America, Germany, and Great Britain to Adjust Amicably 
the Question Between the Three Governments in Respect to the Samoan Group of Islands, Dec. 2, 1899, 31 
Stat. 1878, reprinted in ameriCan Samoa Code annoTaTed sec. 5 (1973). (1898).
�       John W. harT, eT al., hiSTory of Samoa 87 (1971); malama meleiSea, The making of modern Sa-
moa 41-42 (1987).  The Kingdom of Hawaii for a brief period tried to block European domination of the Pacific 
Islands by forming a Polynesian League, and to this end entered into an agreement in February 1887 with the 
Samoan King Malietoa to form a political federation between Hawaii and Samoa.  CharleS Callan TanSill, 
diplomaTiC relaTionS BeTWeen The UniTed STaTeS and haWaii 1885-1889 at 25-29 (Fordham University Histori-
cal Series No. 1, 1940).  This agreement was short-lived, and came to an end after the Bayonet Constitution was 



 The senior matai on Tutuila and Aunu`u acted pursuant to this agreement and signed a deed of cession 
to the United States on April 17, 1900.  This document referred to the treaties and actions of the outside powers, 
stating that these three governments had “on diverse occasions recognized the sovereignty of the government 
and people of Samoa and the Samoan group of islands as an independent state.”4  This document then referred 
to “internal dissensions and civil war” as the reason why the three powers found it “necessary to assume control 
of the legislation and administration of the said State of Samoa.”  The deed stated that the signers ceded to the 
United States the islands, rocks, reefs, foreshores, and waters “to erect the same into a separate District to be 
annexed to the said Government [the United States], to be known and designated as the District of ‘Tutuila.’” 
The deed further stated that the chiefs “are desirous of granting” to the United States “full powers and authority 
to enact proper legislation for and to control the said islands,” but also specifies that the United States shall 
respect the rights of the Samoans to their lands and property.  The language of the Treaty on Cession on local 
control reads as follows:

The Chiefs of the towns will be entitled to retain their individual control of the separate towns, 
if that control is in accordance with the laws of the United States of America concerning 
Tutuila, and if not obstructive to the peace of the people and the advancement of civilization 
of the people, subject also to the supervision and instruction of the said Government.  But the 
enactment of legislation and the general control shall remain firm with the United States of 
America.

 The Manua Islands were ceded to the United States in a separate document signed by “most of the matai 
in the Manua group”5  in July 1904.6  This document conveyed “full and complete sovereignty” to the United 
States, and contained the following substantive provision:

 (2) It is intended and claimed by these Presents that there shall be no discrimination in 
the suffrages and political privileges between the present residents of said Islands and citizens of 
the United States dwelling therein, and also that the rights of the Chiefs in each village and of all 
people concerning their property according to their customs shall be recognized.7

Swains Island became part of American Samoa by joint resolution of Congress, approved on March 4, 1925.8  
The United States Congress formally accepted the 1900 and 1904 deeds of cession covering Tutuila, Aunu`u, 
and the Manua group in 1929.9 

 The Deeds of Cession are comparable in some respects to the 1840 Treaty of Waitangi, through which 
the Maori chiefs of Aotearoa (New Zealand) ceded formal sovereignty of their islands to Great Britain, but 
also protected their rights to their lands and to self-governance.�0  The Waitangi Treaty is now viewed as of 
constitutional importance, and the rights of Maori as articulated in the treaty must be considered by the New 

imposed upon King Kalakaua in July 1887.     
4       Cession of Tutuila and Aunuu, April 17, 1900, Chief of Tutuila to U.S. Government, reprinted in 
ameriCan Samoa Code annoTaTed sec. 2 (1981).  
5       STanley k. laUghlin, Jr., The laW of UniTed STaTeS TerriTorieS and affiliaTed JUriSdiCTionS 85 
(1995)
6       Reprinted in ameriCan Samoa Code annoTaTed secs. 9-11 (1973).
7       This Deed of Cession is reprinted in laUghlin, , supra note 5, at 35-36.  
8       H.R.J. Res. 244, 68th Cong., 2d Sess., 43 Stat. 1357 (1925).
9       43 Stat. 1253 (Feb. 20, 1929) (codified at 48 U.S.C. sec. 1431 [Laughlin says 48 USC 1661]).  This 
enactment is reprinted in laUghlin, supra note 5, at 85-86.
�0       Treaty of Waitangi, Feb. 6, 1840, reprinted in peTer Cleave, The SovereignTy game: poWer, knoWl-
edge and reading The TreaTy 74-78 (1989).



Zealand government prior to any major decision.  

 In 1951, a presidential executive order transferred authority over American Samoa from the U.S. Navy 
to the U.S. Department of Interior.  The first Constitution for American Samoa went into effect in 1964, and the 
revised Constitution went into effect in 1967.��  The Constitution was amended in 1977, with the consent of the 
U.S. Secretary of the Interior, to provide for direct election of the Governor and Lieutenant Governor.�2   Under 
this Constitution, the Chief Justice and Associate Justice of the American Samoa High Court are appointed by 
the U.S. Secretary of the Interior.  The U.S. Congress gave its blessing to this Constitution in a 1983 enactment, 
which provided that the American Samoan Constitution cannot be altered without Congress’s consent.��  In a 
sense, therefore, the American Samoan Constitution has become something akin to an organic act.14 

 The Five U.S.-Flag Territories and Commonwealths.  American Samoa is one of five island 
communities where the U.S. flag flies.  The other four are the Commonwealth of the Northern Mariana Islands 
(CNMI), Guam, the Commonwealth of Puerto Rico, and the U.S. Virgin Islands.  All five of these communities 
are considered to be “unincorporated” by the United States, because they are not inevitably destined to become 
states.�5  Most of the others are “organized” because Congress has enacted an organic act establishing a civil 
government.  But American Samoa is considered to be “unorganized” and “unincorporated” because, although it
has a legislature (Fono) and an elected governor, the operation of its civil government is not the result of an 
organic act.�6

 The United States has a unique relationship with each of these five island communities, defined by a 
matrix of individualized laws.17  American Samoa, Guam, the CNMI, and the U.S. Virgin Islands are outside the 
U.S. customs union, but Puerto Rico is within it.  American Samoa and the CNMI are authorized to control the 
immigration within and out of their islands, but Guam, Puerto Rico, and the Virgin Islands are not.  The Jones 
Act and other shipping laws apply to Guam and Puerto Rico, but not to American Samoa, the CNMI, and the 
U.S. Virgin Islands.  American Samoa, Guam, and the CNMI are exempt from the Nicholson Act prohibiting the 
landing of fish in U.S. ports by foreign vessels.  The U.S. minimum wage laws are mandatory in Guam, Puerto 
Rico, and the U.S. Virgin Islands, but not in American Samoa and the CNMI.  

 The CNMI and Puerto Rico – Examples of a Negotiated Compact or Covenant.  The United Nations 
does not consider the Commonwealth of the Northern Mariana Islands and the Commonwealth of Puerto Rico 
to be “non-self-governing” because the people of these islands have negotiated governing documents with the 
United States (Puerto Rico in 1950-52, the Northern Marianas in 1975) that have established their relationship 
with the United States, guaranteed internal self-governance to them, protected (in the case of the CNMI) land 
rights, and provided some limits on the enactments that Congress can apply to them.  U.S. courts respect these 
negotiated documents and have recognized that they establish a level of autonomous sovereignty.  Courts have 
explained that “Puerto Rico is, under the terms of the [1950-52] compact, sovereign over matters not ruled 
by the Constitution of the United States.”18  “The Commonwealth of Puerto Rico is a body politic which has 
received, through a compact with the Congress of the United States, full sovereignty over its internal affairs in 
such a manner as to preclude a unilateral revocation, on the part of Congress, of that recognition of powers.”19 

��       Executive Order 10264 CFR 765 (1967).
�2       U.S. Dept. of Interior Secretary’s Order Number 3009, Sept. 13, 1977, as amended Nov. 3, 1977.
��       Act of Dec. 8, 1983, P.L. 98-213, Sec. 12, 97 Stat. 1462 (1983), 48 U.S.C. sec. 1662a (1993).
14       laUghlin, supra note 5, at 88.
�5       See, e.g., Jon M. Van Dyke, The Evolving Legal Relationships Between the United States and Its Af-
filiated U.S.-Flag Islands, 14 UniverSiTy of haWaii laW revieW 445, 450 (1992).
�6       Id.; ediBerTo roman, The oTher ameriCan ColonieS 184, 190 (2006); laUghlin, supra note –, at 84.
17       Van Dyke, Evolving Legal Relationships, supra note 15, at 505-10.
18       Mora v. Mejias, 115 F.Supp. 610, 612 (D.P.R. 1953).
19       Alcoa Steamship Co. v. Perez, 295 F.Supp. 187, 197 (D.P.R. 1968) (emphasis added), aff’d, 424 F.2d 



“[I]n 1952, Puerto Rico ceased being a territory of the United States subject to the plenary powers of Congress 
as provided in the Federal Constitution.  The authority exercised by the federal government emanated thereafter 
from the compact itself.”20  “Puerto Rico, like a state, is an autonomous political entity, ‘sovereign over matters 
not ruled by the [U.S.] “Constitution.”’”2�

 The people of the Northern Mariana Islands entered into a Covenant with the United States in 1975, 
when they were still part of the Trust Territory of the United States, and thus were not subject to the sovereign 
authority of the United States.22  Although some ambiguities remain regarding the relationship between the 
United States and the CNMI,2� both regard the 1975 Covenant as the document that governs the relationship 
between the two.   

 Freely Associated States.  When the Trust Territory of the Pacific came to an end, the people of the 
Northern Mariana Islands negotiated their Covenant with the United States to become part of the U.S. political 
community, but the other Micronesians formed independent countries – the Federated States of Micronesia, the 
Republic of the Marshall Islands, and the Republic of Palau – which entered into compacts of free association 
with the United States.  These island groups are now independent countries with full membership in the United 
Nations.  They have complete autonomy over local affairs but coordinate their foreign relations with the United 
States and rely on the United States for military protection.  U.S. laws do not apply to them, but some U.S. 
rules must be complied with as a condition of accepting U.S. funds.  The most essential element defining a 
relationship of “free association” is that each of the freely associated states must unilaterally have the freedom 
to modify their status without agreement of the other party.24   

 1.  Protection for lands and customs.  Do you think the general protective clauses in our Deeds of 
Cession are sufficient?  Please discuss attitude of the federal courts about that.

 American Samoa now has strict limitations on the transfer or alienation of the lands on its islands,25 
and it effectively prohibits transfers of land to persons of less than 50% Samoan blood.26  Its governmental 
institutions also rely heavily on traditional Samoan decisionmaking techniques, which give important roles to 
the matai (chiefs) in each community.  Among the specific roles played by matai are the following:

 * The Senate of the Fono has 18 members, elected by/from the local chiefs.  Senators must hold a matai 
title and are selected by other matai in their local fono.

 * Local administrative matters are conducted by village, county, and district councils composed of 
hereditary chiefs (matai) and their advisors.  

 * Extended families (`aiga) own land communally, and the land is administered by the matai.

433 (1st Cir. 1970).
20       United States v. Quinones, 758 F.2d 40, 42 (1st Cir. 1985) (emphasis added).
2�       Rodriguez v. Popular Democratic Party, 457 U.S. 1, 8 (1982).
22       Commonwealth of the Northern Mariana Islands v. Atalig, 723 F.2d 682, 691n. 28 (9th Cir. 1984) 
(“Under the trusteeship agreement, the United States does possess sovereignty over the NMI.  As a common-
wealth, the NMI will enjoy a right to self-government guaranteed by the mutual consent provisions of the Cov-
enant.”). 
2�       Wabal v. Villacrusis, 898 F.2d 1381, 1390 n.18 (9th Cir. 1990) (“It is undisputed that the Common-
wealth [of the Northern Mariana Islands] is not an incorporated territory, though the precise status of the Com-
monwealth is far from clear.” (Emphasis added.))
24       See generally donald mChenry, miCroneSia: TrUST BeTrayed 37 (1975).
25       laUghlin, supra note 5, at 59.
26       Id. at 60.



 * Matai assign land and labor responsibilities, and other assets.

 * Matai arbitrate disputes.

 * Matai must be at least 50% Samoan, and preference when matai titles are allocated has traditionally 
gone to males.27 

 * Matai serve as associate judges.

 Do any of these traditional roles exercised by matai raise issues under the U.S. Constitution?  The 
U.S. Constitution says that “No State shall...grant any Title of Nobility.”28  Does that provision now apply 
to American Samoa, and would it apply if American Samoa’s relationship with the United States were to be 
revised and clarified?  Does the requirement that persons be of 50% Samoan blood to own land violate the 
Equal Protection Clause of the Fourteenth Amendment? 

 Useful Analogies from Other US-Affiliated Island Situations. To determine whether the U.S. courts 
would uphold an arrangement that was designed to protect the lands, culture, and traditions of the American 
Samoan people, it is useful to examine who courts have ruled on similar arrangements in other contexts.  The 
closest analogy can be found in the Commonwealth of the Northern Mariana Islands (CNMI).   

 It has been established that the Commonwealth of the Northern Mariana Islands (CNMI) can restrict 
land ownership to the people of the Commonwealth of Northern Marianas descent.  Section 805 of the 1975 
Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United 
States of America authorizes the Government of the Northern Mariana Islands to restrict acquisition of any 
lands in the Northern Mariana Islands to persons of Northern Mariana descent, and this provision has been 
approved by the U.S. Court of Appeals for the Ninth Circuit.29  The U.S. Court of Appeals for the Ninth Circuit 
has recognized on several occasions that  the CNMI has a unique political status within the American political 
community.�0  

 Section 501 of the 1975 Covenant says that the Equal Protection Clause of the Fourteenth Amendment 
applies in the CNMI.��  But it is also clear that the Clause applies differently in the CNMI because of language 
in the Covenant between the United States and the CNMI.  This conclusion was reached by the U.S. Court of 
Appeals for the Ninth Circuit in Wabol v. Villacrusis,�2 which upheld Article XII of the CNMI Constitution 
(which implements Section 805 of the 1975 Covenant establishing the Commonwealth).  The Wabol decision 
concluded that the prohibition on the alienation of permanent and long-term interests in real property to persons 

27       Id. at 55.
28       U.S. ConSTiTUTion, Article I, Section 10; see laUghlin, supra note 5, at 58.
29       Wabol v. Villacrusis, 958 F.2d 1450, 1462 (9th Cir. 1992), cert. denied, 506 U.S. 1027 (1992); see 
also Diamond Hotel Co., Ltd. v. Matsunaga, 99 F.3d 296 (9th Cir. 1996) (citing Wabol for the proposition that 
“Article XII of the Commonwealth Constitution does not violate the equal protection clause of the United States 
Constitution”). 
�0       See, e.g., Commonwealth of the Northern Mariana Islands v. Atalig, 723 F.2d 682, 691 n. 28 (9th Cir. 
1984) (“there is merit to the argument that the NMI is different from areas previously treated as unincorporated 
territories”); Ngiraingas v. Sanchez, 858 F.2d 1368, 1371 n.1 (9th Cir. 1988) (explaining that “Guam’s relation to 
the United States is entirely different” from that of the CNMI).  
��       See also Charfauros v. Board of Elections, 249 F.3d 941, 951 (9th Cir. 200�) (“the Equal Protection 
Clause also prevents violations of rights guaranteed to the people by state governments – including the govern-
ment of CNMI”). 
�2       958 F.2d 1450 (9th Cir. 1992).



other than those of Northern Mariana Islands descent was constitutional.  In reaching this decision, the court 
ruled that only those rights that are “fundamental in the international sense,” i.e., rights that are “the basis of all 
free government,”�� apply to the Commonwealth.  

 Because Congress’s power to legislate for the territories stems from the Territory Clause of the 
Constitution, Article IV, Section 3, the applicability of rights deemed to be “fundamental” under the usual 
interpretations of the Equal Protection Clause will be different when applied to areas outside the 50 states.  
In particular, the Wabol opinion explains, the application of constitutional principles must be designed “to 
incorporate the shared beliefs of diverse cultures,”34 and must not be interpreted in such a way as “to operate 
as a genocide pact for diverse native cultures....Its bold purpose was to protect minority rights, not to enforce 
homogeneity.”�5  
   
 This approach has been reaffirmed more recently in the Rayphand/Torres case involving apportionment 
of the CNMI Legislature.�6  Utilizing the same “basis of all free government” test, the Rayphand/Torres case 
upheld the apportionment of the Commonwealth’s Senate, which does not meet the “one-person/one-vote” test 
because Rota, Saipan, and Tinian each have three senators, as authorized by Section 203( c) of the Covenant, 
even though their populations differ dramatically.  Wabol and Rayphand/Torres are sometimes described as 
unique, because they upheld provisions of the 1975 Covenant, which established the basic relationship between 
the CNMI and the United States, but they certainly indicate that decisions regarding matters in the CNMI 
may not always be the same as decisions regarding the same matters in the 50 states, particularly on subjects 
addressed in the Covenant.  A court examining a negotiated document between American Samoa and the United 
States that gave unique rights to the people of American Samoa would approach this issue similarly, and would 
uphold such unique rights utilizing the reasoning of Wabol and Rayphand/Torres.  

 Even if a governing document that gave persons of American Samoan descent preferential rights to the 
lands of American Samoa and protected the American Samoan traditions and culture were evaluated under the 
more classic method of judicial review used in the 50 states of the United States, it would, in my professional 
judgment, still be viewed as a constitutional.  Under the law applicable in the 50 states, this decision might be 
viewed as a “racial” classification, or it might be viewed as  “political” classification, but under either approach, 
it would be constitutional.  

 If the Such a Preferential Program Were Viewed as a Racial Classification, It Would Meet the 
Strict Scrutiny Test, Because It Is Narrowly Tailored to Serve a Compelling Governmental Interest.  
Some might argue that such a preferential program creates a “racial” classification, which, under Adarand 
Constructors v. Pena,37 would require the government to demonstrate that it has a compelling reason for 
utilizing this classification, and has used the least restrictive alternative to achieve its goal.  This “strict 
scrutiny” level of judicial review imposes a heavy burden on a government that is trying to meet it, but there 
are occasions when the standard has been met.38  In my professional judgment, a negotiated program giving 

��       Id. at 1460.
34       898 F.2d at 1390.
�5       Id. at 1392.
�6       Rayphand v. Sablan, 1999 WL 1327223 (D.N.M.I. 1999), aff’d sub nom. Torres v. Sablan, �20 S.Ct. 
928 (2000).
37       515 U.S. 200 (1995).
38       See, e.g., Sherbrooke Turf, Inc. v. Minnesota Dept. of Transportation, 345 F.3d 964 (8th Cir. 200�) 
(upholding the use of race in governmentally funded construction contracts because of Congressional findings 
of discrimination in the construction industry); Comfort v. Lynn School Committee, 418 F.3d 1 (1st Cir en banc 
2005) (ruling that a school district could used race to determine who could transfer out of their neighborhood 
schools and could deny transfers if they would further segregate the school); Grutter v. Bollinger, 539 U.S. 306 
(2003) (upholding the admissions policy utilized by the University of Michigan Law School which used race as 



preferences to persons of American Samoan ancestry would meet the strict scrutiny standard.

 The starting point for this analysis must be to recognize that the American Samoan people have 
traditionally and continuously owned their lands collectively.  Property owners are, of course, allowed to 
determine the use and outcome of their lands, and can normally exclude others from sharing in that benefit.

  Section 805 of the CNMI Covenant recognizes “the importance of the ownership of land for the culture 
and traditions of the people of the Northern Mariana Islands” and refers to Congress’s goals of protecting 
“them against exploitation and...promot[ing] their economic advancement and self-sufficiency.”  Pursuant to 
these goals, the Congress explicitly authorized the CNMI to “regulate the alienation of permanent and long-
term interests in real property so as to restrict the acquisition of such interests to persons of Northern Mariana 
Islands descent.”  This language was insisted upon by the U.S. Congress as a continuation of the U.S. policy in 
Micronesia which had prohibited alienation of similar long-term interests in land to non-Micronesians without 
the approval of the High Commissioner of the Trust Territory.39

 Although the Covenant does not explicitly define the phrase “persons of Northern Mariana Islands 
descent,” this term is defined in the Article XII, Section 4 of the CNMI Constitution as “a citizen or national 
of the United States and who is of at least one-quarter Northern Marianas Chamorro or Northern Marianas 
Carolinian blood or a combination thereof or an adopted child of a person of Northern Marianas descent if 
adopted while under the age of eighteen years.”  This language was approved by the U.S. Congress pursuant to 
Section 202 of the 1975 Covenant.  This language and these goals have also been approved by the U.S. Court 
of Appeals for the Ninth Circuit in Wabol v. Villacrusis, supra, where the court explained that “our international 
obligations” required the United States to maintain indigenous control over land in the Northern Marianas.40 

 A program protecting the lands and traditions of the American Samoan people would be similar to the 
program established by Congress, and upheld by the courts, for the persons of Northern Marianas ancestry, 
and it would appear that such a program would meet the strict scrutiny level of judicial review, because the 
government has had a “compelling” justification for such a program, and because these limits would be viewed 
as the least drastic alternative to achieve the government’s goals.
  
 Such a Preferential Program Can Be Viewed as a Program for the Indigenous People of American 
Samoa and Thus Would Be Scrutinized Under the Rational Basis Test, Which It Clearly Could Meet.  But 

a relevant admission factor, and stressing that “context matters” even “when reviewing race-based governmental 
action under the Equal Protection Clause”); Local 28, Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986) (race-
conscious remedy issued after a finding of past discrimination);  Lee v. Washington, 390 U.S. 333 (1968) (al-
lowing racial segregation of prison inmates because of racial unrest); Regents of the University of California v. 
Bakke, 438 U.S. 265 (1978) (allowing race to be utilized as a “plus” factor in admissions to achieve the compel-
ling governmental interest of educational diversity, but prohibiting the use of a racial quota; Hunter v. Regents 
of the Univ. of California, 190 F.3d 1061 (9th Cir. 1999) (ruling that the race-based admission policy of UCLA’s 
research elementary school served the compelling interest of promoting research on urban educational issues 
and was narrowly tailored as the best alternative to serve that interest); Williams v. Babbitt, 115 F.3d 657, 665 
n.8 (9th Cir. 1997) (“We have little doubt that the government has compelling interests when it comes to dealing 
with Indians.  In fact, Mancari’s lenient standard may reflect the Court’s instinct that most laws favoring Indians 
serve compelling interests.”); Wittmer v. Peters, 87 F.3d 916, 919 (7th Cir. 1996) (holding that effective opera-
tion of prison boot camps is a compelling governmental interest).  
39       See Howard P. Willens & Deanne C. Siemer, The Constitution of the Northern Mariana Islands:  
Constitutional Principles and Innovation in a Pacific Setting,  65 geo. l. J. 1373, 1406 (1977); see also Arnold 
Leibowitz, The Marianas Covenant Negotiations, 4 fordham inT’l l.J. 19, 70 (1981).
40       898 F.2d at 1392 (“The Bill of Rights was not intended to interfere with the performance of our in-
ternational obligations.  Nor was it intended to operate as a genocide pact for diverse native cultures.”).    



the “strict scrutiny” approach does not generally apply to programs established for native peoples which are 
evaluated under the more deferential “rational basis” level of judicial scrutiny because of the unique “political” 
relationship that has existed between the United States government and the native people living in the United 
States.  At the time the U.S. Constitution was drafted, Indian tribes were viewed as separate nations – truly 
“nations within a nation” – and the relationship between the federal government and the tribes was formal in 
nature.  Indians were not permitted to be citizens during the early years of our nation, even if they left their tribe 
or their tribal lands.  The early decisions of the U.S. Supreme Court confirmed this formal relationship, and 
stated that state governments could not regulate activities on tribal lands and that state officials could not even 
enter such lands without invitation.41  

 More recently, the Supreme Court has ruled in Morton v. Mancari,42 and in a series of subsequent cases 
state that preferences for native peoples should be viewed as “political” rather than “racial” classifications, 
and are to be evaluated under a “rational-basis” rather than a “compelling-state-interest” or “strict-scrutiny” 
test.  The Mancari case upheld a hiring preference for Indians in federally-recognized tribes for positions in the 
Bureau of Indian Affairs (BIA), which had been legislatively mandated in 25 U.S.C. sec. 472.  In an opinion 
written by Justice Harry Blackmun, the Court viewed this hiring preference not as a “racial” preference but as 
“an employment criterion reasonably designed to further the cause of Indian self-government and to make the 
BIA more responsive to the needs of its constituent groups.  It is directed to participation by the governed in the 
governing agency.”43 

 Some questions about the applicability of the Mancari “rational-basis” level of review to programs 
designed for native groups that are not formally “recognized” by the U.S. Congress or by the Bureau of 
Indian Affairs have been raised because of the recent case of Rice v. Cayetano,44 in which the U.S. Supreme 
Court struck down a provision in Hawai`i’s Constitution that had limited the right to vote in elections for the 
Trustees of the Office of Hawaiian Affairs to those persons who are of Native Hawaiian ancestry.  Relying on 
the Fifteenth Amendment, which prohibits racial discrimination in voting, the Court ruled that the definition 
of Native Hawaiians, which relied upon ancestry, was a proxy for race and was thus unconstitutional.  But 
the Court carefully avoided addressing the applicability of the Fourteenth Amendment, which requires states 
to guarantee to all persons the “equal protection of the laws,”  did not question the underlying trusts that had 
been established to assist the Native Hawaiian people, and did not cast doubt on the continuing validity of the 
Mancari decision. 

 It is unlikely that the Rice decision would have any direct impact on a negotiated agreement recognizing 
the preferential rights of the American Samoan people to their lands and traditions, because a similar unique 
governance arrangement in the CNMI was upheld by the Ninth Circuit in Wabol and Diamond Motors, supra.  
These cases rule that the CNMI is able to reserve its property to its native people, and that position is consistent 
with Mancari, supra, which recognized the special political status of native peoples and said that programs 
for their benefit should be viewed as constitutional if they are rationally related to the self-determination or 
self-sufficiency of the native group in question.  Even if a program recognizing the unique land rights of the 
American Samoan people were forced to meet the strict-scrutiny level of judicial review, it would be able to 
do so because of the compelling interest in recognizing the traditional system of collective property ownership 
utilized by the American Samoan people.

 2.  Citizenship.  Is it possible, in your view, for U.S. Nationals (American Samoans) to receive 
from Congress a grant of U.S. citizenship (like Guamanians) if we continue to remain “unorganized and 

41       See, e.g., Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); Cherokee Nation v. Georgia, 30 U.S. (5 
Pet.) 1 (1831); and Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 543 (1823).  
42       417 U.S. 535 (1974).
43       Id. at 554.
44       528 U.S. 495 (2000).



unincorporated”? 

 The term “U.S. nationals” used to apply to a larger group of affiliated islands, including the Philippines 
before it became independent, but is now used exclusively to apply to residents of American Samoa.  The 
residents of other U.S.-flag islands are now referred to as “U.S. citizens.”  The significance of this distinction 
is no longer clear.  Both the “nationals” of American Samoa and the “citizens” of the other territories and 
commonwealths “have an unrestricted right to travel and settle throughout the United States.”45  American 
Samoans have “a right to immediate citizenship after establishing domicile in one” of the 50 states.46

 The people of Guam were deemed “nationals” in the years after the United States annexed the island in 
1898.47  They continually sought the status of “citizenship” in the decades that followed, but did not achieve this 
status until the enactment of an organic act in 1950.48

 Congress could certainly enact a statute granting citizenship to the people of American Samoa, and 
they could do this in an isolated statute, as a part of a more comprehensive organic act regulating affairs with 
American Samoa, or pursuant to a negotiated agreement revising and clarifying the status of American Samoa 
within the U.S. political community.

 3.  Ancestry.  Palau requires ancestry for entitlement to just about everything.  Of course they are 
independent and can pass their own laws.  In your view, what is the likelihood that the federal courts 
would honor such a law if passed by our local Fono?  Case problem: A child is born here to a Korean 
couple.  That child is automatically a U.S. National.  He is on equal footing with children of American 
Samoan “natives.”  Can that be blocked?

 The Republic of Palau is an independent country that is a “freely associated state” with the United 
States.  As an independent state, Palau can control its own immigration and can control who becomes a 
citizen of Palau.  Palau, and many other countries, follow the approach of granting citizenship pursuant to “jus 
sanguinis,” or the law of the blood.  Palauan ancestry is thus a necessary element of becoming a Palauan citizen, 
and Palau has no provision allowing for naturalization by persons who are not of Palauan ancestry.  The other 
Micronesian countries that are freely associated with the United States – the Federated States of Micronesia 
and the Republic of the Marshall Islands – also control their own immigration as do the countries that are freely 
associated with New Zealand – the Cook Islands and Niue (Tokelau is a self-administering territory of New 
Zealand).  

 Can American Samoa exercise similar control over immigration and “citizenship”?   American Samoa 
is now authorized to control the immigration into and out of their islands.49  Residents of American Samoa are 
“nationals” of the United States.  They can move into other parts of the United States without restrictions, and 
they become “citizens” of the United States when they are in the 50 states.  They travel on U.S. passports.  

 Could American Samoa negotiate an arrangement with the United States in which it exercises even 
greater control over those who live in or move to the islands of American Samoa?  In particular, could this 
negotiated agreement establish a category of “American Samoan citizenship,” which would be restricted to 
persons of American Samoan ancestry?  To answer this question it is important to focus on exactly what the 
goal of establishing the status of “American Samoan citizenship” would be.  Several possible goals could be 
identified:

45       laUghlin, supra note 5, at 17.
46       Id. at 294.
47       Id. at 404.
48       Act of August 1, 1950, 64 Stat. 384, 48 U.S.C. sec. 1421 et seq..
49       arnold h. leiBoWiTz, defining STaTUS 447-51 (1989).



 * Ensure that lands are retained by American Samoans?
 * Maintain matai voting rights for the Fono?
 * Exclude others completely?
 * Prevent others from obtaining any voting rights?
  * Prevent others from obtaining any rights of permanent settlement?

The strategy to achieve this goal would depend on the precise goal sought to be achieved.  
 
 Some examples do exist of islands that are connected to metropolitan powers through an arrangement 
closer than “free association,” where the island community maintains control over its “citizenship.”  These 
examples may provide the basis for a negotiated arrangement between American Samoa and the United States 
that would give American Samoa complete control over its “citizens.”

 British-Affiliated Islands – Falkland Islands.  Under the British Overseas Territories Act of 2002, 
“UK citizens visiting Overseas Territories are subject to local immigration controls, and require residence 
or work permits.”50  In the Falkland Islands, for instance, the Falkland Islands Government Immigration 
Officer issues work permits and the Falkland Islands Government Executive Council considers applications 
for permanent settlement.5�  The Falkland Islanders refers to a person as “belonging to the Falkland Islands” 
or having “Falkland Islands status” or as a “citizen” of the Falkland Islands if the person (a) was born in 
the Falkland Islands, (b) was born outside the Falklands of a mother or father (i) who had been born in 
the Falklands or (ii) who had become naturalized as a citizen of the Falklands or as a British citizen while 
living in the Falklands, ( c) was “naturalized or registered while resident in the Falkland Islands,” (d) was a 
Commonwealth citizen who had lived in the Falklands for seven years, or (e) was the spouse or child under 18 
of any person listed in the preceding categories.52

 The Netherlands Antilles.  The Netherlands Antilles, in the Caribbean, are a group of islands that are 
part of the Kingdom of the Netherlands, but are entitled to control immigration  and apparently to regulate their 
own “citizenship.”5�  These islands are still undergoing a transition, and it is expected that in 2007, Curacao and 
Sint Maarten will become associated states and that Bonaire, Saba, and Sint Eustatius would become directly 
part of the Netherlands as Kingdom Islands.54

 Aruba.  The Caribbean island of Aruba is a constituent country within the Kingdom of the Netherlands, 
with full control over local matters, including immigration; the Netherlands retains control over foreign affairs 
and defense.  

 Norfolk Island.  Migration to Norfolk Island, a territory of Australia, is carefully controlled.  Under 
Australian law, Norfolk Islanders have regulated immigration to the island since 1922, and under the 1980 
Immigration Act, a member of the Norfolk Island government can refuse to grant entry permits, subject to the 
right of appeal to an Australian minister.55  Although visits of up to 30 days are permitted, longer stays are only 
permitted for employment persons, to fill positions that residents are unable to fill.  Few permanent settlement 
permits are issued, and a person must have lived on the Island for at least five years before becoming eligible for 

50       Wikipedia, <http://en.wikipedia.org/wiki/British_Overseas_Territories_Act_2002>.
5�       Falkland Islands, <http://www.falklandislands.com/about_us/faq.asp#q23>.
52       Falkland Islands Constitution, sec. 17, as amended by Statutory Instrument 1997 No. 864.
5�       International Constitutional Law, “Netherlands – Constitution,” <http://www.oefre.unibe.ch/law/icl/
n100000_.html>; telephone interview with Norberto Viera-Ribeiro, Royal Netherlands Embassy, Washington, 
D.C.
54       <http://en.wikipedia.org/wiki/Netherlands_Antilles>.
55       SoUTh paCifiC iSlandS legal SySTemS 184 (Michael A. Ntumy ed. 1993).



residency status.56  Individuals are considered to be “residents of Norfolk Island” if they were born when one of 
their parents were a resident or if they have resided for five out of the seven years prior to their application and 
intend to continue to reside on the Island.57 

 Tokelau.  Tokelau is a self-administering territory of New Zealand, but it strictly regulates access to the 
island, and anyone who is not of Tokelauan ancestry requires a permit to reside or work in Tokelau.58

 4.  Single Document.  There is an argument here (advanced by our Delegate to Congress) that 
the “Government of American Samoa” lacks complete legitimacy because it is not based on a single 
document, such document to show that Tutila and Manua (our two parts) have agreed to merge into one 
political unit, and then making Deed (or Treaty) as one unit.  Facts: (a) Tutuila and Manua have operated 
as one political unit for over 100 years.  (b) Tutila and Manua have joined in approving a Constitution 
in 1960 and again in 1967.  ( c) Tutuila and Manua did hold three General Assemblies between 1945 and 
1948, to plan their “step by step” approach to achieving authority to self-govern within the framework 
of the U.S. states and territories.  (d) Manua was ceded mostly by their king, an institution that no longer 
exists.  Question: In the light of all those facts, can there still be doubt as to the legitimacy of our unit or 
union?  Or, do we still need to document that unity?      
 
 It cannot be doubted that the documents governing the relationship between American Samoa and the 
United States are sufficient to establish the legitimacy of American Samoa as a unified political entity.  In its 
enactment of 1929 accepting the two Deeds of Cession, Congress treated the two sets of islands as a unified 
whole, and these two sets of islands have had a single government since U.S. sovereignty was first established.  
The two sets of islands have acted together to write a Constitution, and the U.S. Congress gave its blessing 
to this Constitution in its 1983 enactment, which provided that the American Samoan Constitution cannot be 
altered without Congress’s consent.59  The American Samoan Constitution has thus developed a status somewhat 
like that of an organic act.60  

 Nonetheless, it still might be advantageous to negotiate a new agreement between American Samoa and 
the United States in order to revise and clarify the relationship between the two.  Ambiguities could be cleared 
up, the separate regime governing the lands and culture of the American Samoan people could be clarified, 
the citizenship of the American Samoan people could be established, and the long-term relationship could be 
confirmed.  Such a document would put the relationship on a firmer footing and would be advantageous to avoid 
misunderstandings in the future.

 5.  Treaty.  There is an argument that we should renegotiate with the U.S. – and get a Treaty.  
Why?  Proponents of the view argue that – (a) A treaty is more permanent and powerful.  A Deed, as 
we now have, is subject to Acts of Congress.  (b) We can obtain more financial aid from the U.S. if we 
negotiated a Treaty.  (I do not subscribe to that view.  The fact is: our federal financial support – in all 
ways – in 15 years will far exceed that of the
 Trust Territories.)

 It is definitely true that a document negotiated between American Samoa and the United States pursuant 
to the rights of the American Samoan people to self-determination and self-governance would be advantageous 
and solidifying the rights of the American Samoan people and clarifying the relationship between the two.  This 
document could be characterized as a “treaty” or a “covenant” or a “compact.”  The legal relationship would 

56       paCifiC iSlandS yearBook 388 (16th ed., Norman & Ngaire Douglas eds. 1989). 
57       SoUTh paCifiC iSlandS legal SySTemS, supra note 55, at 184.
58       Id. at �00.
59       Act of Dec. 8, 1983, P.L. 98-213, Sec. 12, 97 Stat. 1462 (1983), 48 U.S.C. sec. 1662a (1993).
60       laUghlin, supra note 5, at 88.



be basically the same, without regard to the specific terminology utilized.  As explained above,6� U.S. courts 
have viewed the compact between the United States and the Commonwealth of Puerto Rico and the covenant 
between the United States and the Commonwealth of the Northern Mariana Islands as governing documents that 
limit the types of legislation that Congress can impose upon the people of the Northern Marianas and Puerto 
Rico.  In particular, these documents protect the internal self-governance of the island communities and, in the 
case of the Northern Marianas, explicitly protect the land rights of the people of the Northern Marianas and their 
right to control immigration.  A new negotiated document between American Samoa and the United States could 
similarly protect the land rights, the cultural heritage, and the specific role played by matai in American Samoa.  

 6.  Economics.  Your comments on what you feel might be the impact of American Samoa’s 
political status on its economic development in the future.

 Economic issues are not directly tied to the formal political relationship between the United States and 
its affiliated islands.  The United States continues to provide substantial economic aid to the Federated States 
of Micronesia, the Republic of the Marshall Islands, and the Republic of Palau through their compacts of 
free association.  These are renegotiated regularly and the amounts are linked to a series of factors, including 
national security priorities as well as economic needs.  The United States has varying and unique economic 
relationships with each of its five affiliated flag island communities.  As explained earlier, American Samoa, 
Guam, the CNMI, and the U.S. Virgin Islands are outside the U.S. customs union, but Puerto Rico is within it.  
The Jones Act and other shipping laws apply to Guam and Puerto Rico, but not to American Samoa, the CNMI, 
and the U.S. Virgin Islands.  American Samoa, Guam, and the CNMI are exempt from the Nicholson Act 
prohibiting the landing of fish in U.S. ports by foreign vessels.  The U.S. minimum wage laws are mandatory in 
Guam, Puerto Rico, and the U.S. Virgin Islands, but not in American Samoa and the CNMI.  As this patchwork 
demonstrates, the specific legal relationship between the United States and the islands do not determine the 
economic relationships, and each economic relationship seems to be worked out on an ad hoc basis.  

 Nonetheless, it is logical to conclude that a more formal political relationship between the United States 
and American Samoa would lead to increasingly closer economic ties.  A reaffirmation of the ties between the 
two communities, and a clarification of the legal relationships, would likely produce greater willingness to 
enact laws to promote investments and economic development.  A formal legal relationship might also lead 
to a greater willingness on the part of Congress to enact waivers and exceptions to laws that recognize the 
unique needs of American Samoa.  It seems logical, therefore, to predict that the development of a negotiated 
agreement of self-determination clarifying the self-governing rights of American Samoa and protecting the 
lands and culture of the American Samoan people would, in time, lead to a closer economic relationship 
between the United States and American Samoa and increased appropriate economic development of American 
Samoa’s islands.

 Conclusion.

 American Samoa has an unfulfilled right to self-determination and self-governance.  This right can be 
vindicated through an evolution that would lead either to independence, free association, or integration with the 
United States.  Integration can take a number of forms, and it would be logical to spell out with some clarity 
the nature of the relationship, focusing in particular on the importance of protecting the unique land rights 
and cultural heritage of the people of American Samoa.  The 1975 Covenant between the United States and 
the Commonwealth of the Northern Mariana Islands provides some guidance regarding how such a document 
might look and the topics that could be covered.  The courts have upheld the key provisions of this Covenant, 
including the unique land rights of the Northern Marianas.  It can be expected, therefore, that U.S. courts 
would also uphold a negotiated agreement between American Samoa and the United States that clarified the 
relationship between the two and protected the land rights and cultural heritage of the people of American Samoa.        

6�       See supra text at notes 20-23.
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F: List of Testimonies: The following individuals testified before the Commission.  

�. Faleseu Paopao 
Director of Commerce
American Samoa Government
19 June 06

2. Fofo Tony Tuitele 
Director of Port Administration
American Samoa Government
19 June 06

�. Sialega Togafau
Attorney General
American Samoa Government

4. Malaetele Lui Tuitele
Director of Education
American Samoa Government
20 June 06

5. Velega Savali
Director of Treasury
American Samoa Government
20 June 06

6. Magalei Logovi’i
Director of Budget
American Samoa Government

7. Nanai Afuola Kalasa
Deputy Secretary of Samoan Affairs
American Samoa Government
2� June 06

8. Faleomavaega E. F. Hunkin
Congressman
US House of Representatives
2� June 06
[The Congressman also testified  before the Commission at the
Community College hearing and BYU, Hawaii hearing.]

9. Alalamua Laauli Filoialii
Director
Criminal Justice and Planning
2� June 06

�0. Talia Iaulualo
Director
Health & Human Services
American Samoa Government
26 June 06



11. Toafa Vaiaga’e
Director 
Environmental Protection Agency
American Samoa Government
�0 June 06

12. Ufagafa Ray Tulafono
Director
Marine, Wildlife & Resources
American Samoa Government
�0 June 06

��. Traditional Leaders
Faumuina  S.P. Satele
Sotoa Savali
Galeai Tuufuli
� July 06

14. Tautai Faalevao
Former Attorney General
7 July 06

15. Muagututi’a Fiti Sunia
Former Attorney General
7 July 06

�6. Dr. Adele Satele-Galeai
President
American Samoa Community College

17. Tauiliili Permerika
Chair
Board of Higher Education
� July 06

18. Togiola Tulafono
 Governor
 American Samoa Government

19. Lolo Moliga
President
Senate
Legislature of American Samoa

20. Savali Vaeao
Representative (on behalf of the Speaker of the House)
Legislature of American Samoa
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G: Interviews:

1. Mr. Kirk Gray
CEO
LBJ Tropical Medical Center

2. HTC Utoofili A. Maga
Director
Department of Public Health
American Samoa Government

�. Dr. Claire Poumele
Acting Director
Department of Education
American Samoa Government

4. Dr. Adele Satele-Galeai
President
ASCC

5. Wally Jennings
 Alex Jennings
 Elizabeth Ponausuia (Public Health)
 Smitty McMoore
 Re: Swains Islands
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H: List of Public Hearing Sites:

1. Malcolm X Community Center
San Diego, CA

2. Oceanside Boys Club
Oceanside, CA

3. CCCAS Hall
Carson, CA

4. CCCAS Hall
San Francisco, CA

5. CCCAS Church
Tacoma, WA

6. Tyee High School
Seattle, WA

7. BYU
Laie, Hawaii

8. CCCAS Church
Kunia-Waipahu, HI

9. Community Center
Kalihi, HI

10. Fono Guesthouse
 Legislature of American Samoa

  
11. American Samoa Community College

  
12. Office of Samoan Affairs

  
 13. Pago Community Center (formerly Tautua Hall)
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I: Official Government Visitations   [See “Acknowledgements” section.]

1. President’s Office
Republic of Palau

  
2. Governor’s Office

Commonwealth of Northern Mariana Islands
  

3. Governor’s Office
Guam

 4. Office of Hawaiian Affairs
  

5. Office of the Prime Minister
 Independent State of Samoa
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APPENDIX L:  DATA ON AMERICAN SAMOA



L: Data on American Samoa
Source:  American Samoa Statistical Yearbook 2005

Population

GOVERNMENT FINANCE

Revenues & Expenditures (in millions)

2004 200� 2002 200� 2000
Revenues 
All Sources 188,877,568 197,937,045 211,530,940 173,822,080 130,861,629

Expenditures 
All Sources 192,421,535 170,748,872 180,541,130 189,838,287 154,547,475

Health & 
Ed/Welfare
Expenditures

37,103 ��,05� 26,841 -- --

19% 16.9% 14.9%
Education 
& Culture
Expenditures

53,629 46,412 51,291 43,644 47,378

27.9% 27.2% 28.4% 23.0% 31.1%

Grant Revenues

In 2003, Grant revenues were 74,344,285.

Census 2000:

Population Estimate in 2005: 65,500

Census 2000: 57,291
2.0 per cent

Median Age: 2� years
Life Expectancy Males 68.5 years

Females  76.2 years

Annual Growth Rate:



In 2004, Grant revenues were 84,735,236.

In FY 2006, the ASG Treasurer estimated revenues to be: 

Grants $  86.5
Local sources $  65.5
DOI $  32.7
Enterprise $  95.4
Total $280.1

Total Revenues depends on actual collections.

DOI Operating Grant History:

1988 20,658  or 20.7
1989 20,627  or 20.6
1990 21,887  or 21.9
1991 22,763  or 22.8
1992 23,366  or 23.4

Source: US Department of Labor

ECONOMY

Currency:    US Dollar

Income Sources:   canned tuna and government services

GDP The Gross Domestic Product was $510 million, a 3.7% increase in real growth in the local 
economy from 2002.

CPI The Consumer Price Index is designed to measure price changes of commodities and services 
normally purchased by the local community.  Like the US CPI, it is based on the concept of 
representative “market basket”, a sample of goods and services the consumer purchased.

 The CPI for the last quarters of 2003 was 114.4 index points.
 The CPI for the last quarters of 2004 was 124.5 index points.

BALANCE OF TRADE: FY 1996 TO FY 2005
(millions of dollars) 



Year
Imports Exports Balance

Total ASG Canneries Other
2005 506.2 9.6 222.4 274.2 373.8 -132.4
2004 603.7 25.9 269.0 308.8 445.6 -158.1
200� 623.8 2�.0 278.1 324.7 459.5 -164.3
2002 499.2 18.9 255.8 224.5 388.1 -111.1
200� 515.8 ��.6 271.2 2��.0 317.7 -198.1
2000 505.9 ��.6 270.5 221.8 346.3 -159.6
1999 452.6 5.0 259.9 187.7 345.1 -107.5
1998 498.2 3.7 241.8 252.7 414.8 -83.4
1997 528.6 9.6 248.0 271.0 424.3 -104.3
1996 470.6 �.0 241.9 227.7 312.8 -157.8

Note: Value of Total Exports from American Samoa to US contained in FT895 Reports
 were used for calculating the Balance of Trade.

Source: Various Industries in American Samoa, US Bureau of Census, FT895 Reports (US Trade 
Puerto Rico and Outlying Area); Department of Treasury, Customs and Excise Tax 
Division; Office of Procurement; Department of Commerce

Employment Estimates: 2001 to 2005

Labor Force 
Status

2005 2004 200� 2002 200�

Total 
Employment

17,344 17,354 17,407 17,230 17,113

Total 
Government

6,064 5,754 5,62� 5,397 5,283

Canneries 4,546 4,600 5,0�6 5,��� 5,2�0

Others/Private 
Sector

6,734 7,000 6,750 6,700 6,600

Source: ASG Department of Human Resources; American Samoa
  Telecommunications Authority; LBJ Tropical Medical Center;
  American Samoa Hospital Authority; American Samoa Power Authority;
  American Samoa Community College



Other

Minimum Wage (2005)  ranges from $2.84 for government employees
     to $�.26 for cannery employees
     to $4.09 for shipping and transportation workers 

Estimated Per capita income:  $4,357

Median Household Income:  $18,219

Poverty Status:  About 61% of all persons or 58% of families
    were below the national poverty level according 
    to the 2000 Census.

Motor Vehicles Registered in 2005:  8,199

Number of Telephones in 2005:  �0,66�



APPENDIX M:  ONEONE PE PAPA?



Faasalalauga Nu. 3

	 	 	 	 Oneone pe Papa?
         Saunia e Fofō I. F. Sunia

     Iuni 10, 2006

Afioga a le Ta’ita’i Komisi ma le 
Mamalu o le Komisi.

 O le fesili e fau mai a’oa’oga a le alii o Iesu, “Pe fausia ea lou fale i luga o le 
papa – pe faatū i luga o le oneone?” 

Ua filifilia lenei ulutala ina ia oo vave atu le fe’au a pepa.  
 E tasi le lagona e tutusa ai molimau uma ua oo mai i luma o le Komisi. 
Fai mai latou - poo le a lava le tulaga faamālō e filifilia, ia mautinoa atoatoa e 
malu puipuia ai le faavae o le soifuaga faaSamoa, o ana aganuu ma lana gagana.  
Ua matou pu’ea atu foi i saunoaga fai pea a le mamalu o le Komisi, o lo outou 
finagalo foi lena.  I la matou faitau faafautua a le Komisi, o le mea o loo aupito 
tāua i finagalo o le atunuu ma ona ta’ita’i – ia fausia se Malo e faatāua ai aganuu 
ma e malu puipuia ai pea measina ma le soifuaga faaSamoa. 
 I luga o lena faitauga, ua matou fautuaina ai nei le Komisi ia iloilo mae’ae’a 
poo le ā le tulaga moni o loo i ai aganuu, a o faapefea ona puipuia fanua ma suafa 
– ina ia fautuaina se faigamalo e faavae i luga o se mea mautū.  O le lapata’iga a 
Iesu, o le tagata poto e fau lona fale i luga o le papa.o le soifuaga faaSamoa.
 E lē toe tau faailo auiliili le tulaga o le aganuu lea e iai nei, auā o lea tou te 
soifua ma tatou ola i lo tatou atunuu.  O le masaniga o le soifuaga, e seāseā popole 
e sa’ili le tulaga moni o soifua ai, ma le aga’i i luma, pe afai o loo manuia le mea 
o iai.  O le upu moni – o lea e telē le manuia o loo iai Amerika Samoa, lona Malo 
ma le soifuaga o ona tagata.  Ua avea lena ma ala ua lē mamafi ai i le toatele, pe 
popole fo’i, i le lumana’i.  Ua galo ai foi le tāua o le aganuu ma le gagana o loo 
faavae ai le Malo o Amerika Samoa.
 O le malo lea e iloilo nei e le Komisi, e fau mo tupulaga lumana’i o Tutuila 
ma Manua, a e fai mai le mau lea ua malosi – ia fau i luga o aganuu ma le soifuaga 
faaSamoa.  Ona tula’i mai ai lea o le fesili:  O le ā la le tulaga o le malamalama ma le 



tāua o aganuu i tupulaga lumana’i?  
 E lē toe tau faailoaina le vaaiga taatele i uiga o le tupulaga lea ua aliali mai.  
Afai o le ata lena o le olaga i le lumana’i lata mai – ua tatau la ona toe sasa’a le 
fafao e le Komisi ne’i meane ua fau le faavae le Malo i luga o ni talitonuga sesē.  
A o aga’i mai pea le soifuaga sa’oloto ma lagona fou i le atunuu, e ao ina tatou 
talitonu, e lē mafai i le lumana’i ona faamalosia tupulaga e ola i se faiga latou te lē 
faatāuaina pe fiafia i ai.    
 E maua la i fea le faatāuaina ma le fiafia o tupulaga lumana’i i le aganuu 
ma le faaSamoa?  O le tali:  E maua i le malamalama i ai.  A lē malamalama se 
tagata i soo se mea, e lē tāua ia te ia, ma o mea e lē tāua – e vave ona lafoa’i.  O 
le malamalama – le poto ma le iloa – o le faitotoa lena e ulufale atu ai tupulaga i 
le fiafia ma le faatāuaina o aganuu.  O loo vaaia pea le fiafia e faatino, a o le upu 
moni - e lē o manino lelei ia  i latou le mafuaga ma le uiga loloto o faatinoga.  E 
toatele foi le tupulaga, tagata matutua o le lumana’i, e lē o ola nei i ni aiga poo ni 
nofoaga o vaai ai ma ‘auai i le faatinoga o aganuu, pe tautala i le gagana Samoa.
 O le gagana le fusi e maopoopo ai soo se aganuu.  O o la ta aganuu - o se 
aganuu o upu.  Afai e mamulu pe manunu upu, ua lē uigā pe ‘ānoa aganuu, ona 
tu malepelepe atu ai lea ma le Malo.
 Ina ia malamalama ma lagona le tāua o ia ma lona atunuu o Samoa, e tatau 
ai i tupulaga ona iloa manino lo latou talaaga (history), ia iloa lelei  le tulaga, 
uiga ma foliga o lona atunuu (geography), aemaise lona Malo (Government of 
American Samoa).
 Ua matou saunia se ‘auivi o se sailiiliga atoa ma ni ata o ni fautuaga, e mafai 
ma e tatau ona faia e le Komisi i le mataupu o Aganuu a Samoa.  Ua faaigoaina 
lea su’esu’iga - o le “Fale Pouono” auā e ono mataupu e fia iloilo.  O mataupu foi 
na e ono e atoa ai le aganuu ma le soifuaga faaSamoa.  O lea la o le a taumafai e 
faamanino atu le auivi ua folasia.

AGANUU A SAMOA -  O le fale pouono

1. Laueleele – E sili lona tāua i mea uma.
	Poo	malu	ea	ona	puipuia?		Toe	taga’i	i	tulafono.
	O	le	a	mea	moni	o	loo	i	ai	nei?		O	mautū	ea	poo	soloa.
	Faafitauli ma ona fofō.
	Teuteu faamalosi le tulafono e taofia faatauga.



2. Suafa Matai	-		O le ‘i’oimata o le atunuu.  O lona fatu.
	Toe	taga’i	i	le	tulafono	e	faasino	i	agavaa	e	iloilo	ai	faamasinoga.		

Faafoi	le	malosi	i	le	“aiga	potopoto”
	Ia	toe	tatala	le	resitara.		Tau	o	matai	sa’o	e	resitara.
	Matai	faavaipou	i	aiga.

3. Aganuu -  Ua manunu le to’au.  
	Ua	ola	faafoliga.		
	Ua	leai	ni	falea’oga	masani.		Ua	leai	se	tautua.
	Moomia:	porokarama	a’oga	e	maopoopo	ma	malosi	ona	faatino

4. Gagana Samoa	–	Fusi ma le faavae o le aganuu – o le a malepe.
	Ua	malosi	le	nanu	i	tupulaga.	
	Fesasia’i	le	faaaogaaga	o	aso	ta’itasi.
	Toe	o	a’oga	le	lavea’i.
	Moomia:		porokalama	a’oga	e	maopoopo	ma	malosi	ona	faatino

5. Tala Faasolopito o Samoa [History and Geography]
	Tutuila	ma	Manua	–	mai	le	amataga
	Ia	iloa	e	le	tama	ma	le	teine	poo	ai	ia	[identity]
	Ia iloa e le tama ma le teine le tāua o ia ma lona atunuu
	A iloa le tāua o le atunuu, ona fiafia lea ola ai ma faapelepele i ai

6. Malo o Amerika Samoa 
	O	le	Malo	e	ogātotonu	i	le	olaga
	E	tatau	i	tagata	uma	ona	iloa	lelei	lona	Malo.
	Ia	iloa	le	fesoota’iga	ma	le	Unaite	Setete
	Ia iloa le va feagai ma Samoa (i Sisifo) faapea le Pasefika.

Fautuaga:

1.	 Ia	sailiili	manino	le	tulaga moni	o	iai	le	puipuia	o	laueleele	o	Samoa.
2.	 Ia	toe	teuteuina	le	tulafono	e	faasino	i	Suafa	Matai
3. Ia tapena mae’ae’a se porokalama mo le a’oa’oina o aganuu, pei ona 

faatino nei, ma ia iloa ai le gasolo mai o aganuu ma suiga.
4.	 Ia	tapena	mae’ae’a	ma	vave	faatino	se	porokalama	mo	le	a’oa’oina	o	le	

gagana	Samoa.
5.	 A’oa’o	i	tupulaga	le	tala	faasolopito	ma	le	tala	i	le	tino	o	Samoa.
6.	 Ia	malamalama	tupulaga	uma	i	le	faiga	o	le	Malo	o	Amerika	Samoa.



Ua lē maua i le fulisia o nuu ma aiga poo ekalesia foi se aoaoga o aganuu 
ma le gagana.  E ao ai ina tatou ioe faatasi – toe o potu a’oga le lavea’i.  Ona 
pulunaunauina ai lea o le Malo o Amerika Samoa i mea ia:

1.  Ia faamalosia le pasi i nei mataupu mo le umia o se tusi i’u i A’oga  
Maualuluga uma i Amerika Samoa.

2.  Ia liliu vave le Malo e atia’e se porokalama mo le sa’ilia ma le a’oa’oina o 
faia’oga o le aganuu ma le gagana Samoa.

3.  Ia saunia e le Kovana ma le Fono Fatulafono se faatupega e lava mo lenei 
faamoemoe.

	 	 	 	



APPENDIX N:  AOFIA O LE FALE’ULA O 
FATUA’IUPU



Saunoaga	a	Kovana	Togiola	A.	Tulafono
        ASCC, Iuni 20, 2005

	 	 				i	le
								Aofia o le Fale’ula o Fatua’iupu

GAGANA ma le AGANUU

	
Ou	te	faatulou	le	paia	ua	eeta’i	i	le	laumua	o	le	Kolisi	Tuufaatasi	o	Amerika	Samoa	i	

lenei taeao.  Ua a’e sagisagi le faiva o manusina, auā ua taeao manino le malae o Toto’a.  
Ona sāusāu fia lele ai lea o se upu, ia a e faaeteete aua ua aliitia o’u fanua.  Ua mātatupu ma 
mātatumua le asō.  Faatulou ma faatalofa atu i le paia o le Aofia o le Faleula o Fatua’iupu, ua ee 
mai mai ou Itulagi e fia.  

Tulou lau Afioga i le Peresetene ma le mamalu o lou ofisa.   
Tulou usugafono mai atumotu ma faigamalo eseese ua aofia.

 Faatulou ma faatalofa atu i lau Afioga le Tamaaiga, lau afioga i le Tuiatua, o le valaaulia 
faapitoa	o	lenei	fonotaga.

 Faatulou atu foi i le mamalu o Amerika Samoa, Auauna a le Atua, ta’ita’i o le Malo, 
faapea	faalapotopotoga	eseese.

 Faatulou atu i lau Susuga i le Peresetene ma le Kolisi Tuufaatasi o Amerika Samoa, ua 
talimalo	i	le	fonotaga	i	lenei	tausaga.
 Faafetai tele mo le valaau e fai so’u sao e tatala aloa’ia ai lenei aofia.  Talu ona filifilia a’u 
e fai ma Kovana o le Teritori, ou te fiafia lava e tali soo se valaaulia.  A o le valaau lenei, ou te 
sau ma le fiafia faatasi ma si o’u polepole, pei o se tama a’oga o le a tu i luma o se faia’oga. 
 Na augani Mose i le Alii, pe a faapefea ona tu ma tautala i luma o Farao.  E faapena 
si o’u lagona, pe a faapefea ona ou tautala i le mataupu o le GAGANA i luma o porofesa o 
le  GAGANA?  O le upu i manaia, Ua malumoea nai o’u foliga, i le tele o fetu, o le la foi ma 
le	masina.		Ua	malumaunu	le	fogatia.		Ua	māfa tautai	lo	ta	sa	i	lenei	aso.		Ua	poto	le	‘au	a	
vusa.  Ua leai se o i Silî.  O lea ua poto i Mapusaga nei tautai ma tufuga na ‘ami‘ami e le Tuifiti 
potopoto	e	fafau	le	pa	a	Sa	Tagaloa.	
Upu	masani	a	tele sulu	ua maui’a le lama.		A	tele	faipule	ua	tua	i	mau	lelei	le	saofa’iga.		Ma	ou	
te iloa, o le fetufaa’i ma le fefaasoaa’i o mafaufuaga o le ‘au atamamai, e fananau ai mea sili.  O 
loo talitali manū la le atunuu, ma tapua’ia outou faiva i lenei vaiaso.	
		
 Ae ou te le’i āsaina le vaosā o le Tupu, ma tapisi i le vai na momoo i ai le tama a Atua, e  
afeifei	na	i	o’u	manatu	i	si	a’u	ta’utinoga:		O a’u, o la’u vaisū le gagana Samoa.		Ta’ilo	fo’i	i	le	



auau a le tava’e i ona fulu, pe tusa ma le pele ia te a’u o la’u gagana.  Ou te fiafia e tautala ai, e 
faitau ai, ma faalagologo i ai.  O le gagana na mua’i ou iloa ai faitau, faalogo, ma tusitusi.  Na ou 
mua’i oo ai i le mea e ta’u e le alii o Daniel Webster, ‘o le faaaliga poo le fesoota’iga o lagona i le 
va o tagata soifua.’ O le gagana e faigofie ona fau ma momoli ai o’u mafaufauga.  O le gagana e 
pele ia te a’u, ma e lē mafai ona ou tuua lo’u ulua’i alofa, pei	o	la	Ioane	i	le	Ekalesia	i	Efeso.

A o mea la nei ua māua i la’u faitau i la tatou gagana, ou te molimau ai i lenei taeao:

1.  O loo soifua pea le gagana Samoa, ma o aso uma e tumau ma taualoa ai la tatou 
aganuu, o aso foi na tatou te faasagisagi ai i la tatou gagana.  Auā  o le gagana le suāuu, 
e ola ai le aganuu.  Ma, e faapei ona va tau atunuu tetele o le lalolagi ona o le suāuu, e tatau 
foi ona faapena le telē o sa tatou gaoioiga e faatumau ma puipui la tatou gagana.  O le upu 
moni, e iai nai numi poo tavi’o o le aganuu (nuances of  culture), e lē mafai ona faamatala i se 
isi lava gagana – vagana lava le gagana moni a le atunuu.  A e mo le taimi nei, o lea e ola le 
gagana.  O lea foi na te gafatia le fetufaa’iga o le soifuaga o aso taitasi, ma faatino le aganuu.

O la tatou aganuu, o le aganuu o upu!		Ivasefulu	pasene	o	le	‘ava	poo	le	aliitaeao	–	o	
solo sufi’ava, solo a le pule’ava, faatau, lauga, solo a le tufa ma isi upu.  A faapena le tāua o le 
gagana i le faatinoga o le aganuu, o se mea atamai la le puipui ma teuteu.

 2.  O la’u molimau e lua:  O lea e tupu le gagana.   E iai si a’u taaloga fai toatasi, o le 
faamaumau o upu fou e taia i la’u faalogo.  O la’u faitauga mulimuli ua lata i le 1,500 la’u lisi. E 
le	taulia	ai	le	agelu, evagelia, satauro, ma seoli – upu	na	fatu	e	le	‘au	faaliliu	Tusi	Paia;	a	o	le	
vaega fou o aso nei, apalai, initaneti, polosesi, palasita, ma	le	igoa	o	le	leoleo	lea	ma	te	feoa’i	
–	o	le	sekurite a	le	kovana.	 Pe momosi i le faafofoga, pe manino o latou uiga, pe mamalu foi i 
lau faitau –  ua faigata nei ona faamasino, auā ua avea ma totino o le gagana.  E lē leaga upu 
fou, pau  le mea e moomia – ia mamalu le leo, sa’o le uiga, ma ia puupuu.  O la’u lava molimau, 
o	lea	e	tupu	le	gagana.

Afai la o loo ola, ma o loo tuputupu pea – se a le mafuaga o le ātugalu o outou le 
‘au tāusi’upu, le ‘au fātu’upu, ma porofesa o upu?		Atonu	ona	ua	outou	popole	i	le	lutia	o	
le gagana i osofa’iga a faiga fou, ma lou tou taga’i mamao i le lumanai.  O lo’u taofi e tatau le 
ātugaluga lena.  Ma ou te faamalō i le agaga mā’emā’e, le taulāgalāga, e puipuia faaolaola le 
fatu o la tatou aganuu.  Atonu e iai se taimi, tou te faafofoga ai i taumafaiga foi a lenei Malo e 
a’oa’o le gagana, mai le susuga a Dr. Malae Tuitele ma lana vaega.  

Ae se’i avatu la na i o’u mōtugamanatu, o nai o’u lava lagona faitoatasi, o si o’u sao i lau 
iloiloga.		O	nai	mea	ua	ou	vaaia	ma	lagona:
	 																																														  

1.  Ua lē maniti ma mogea tino i le pa’i mai o upu.  Pei, ua leai se mafanafana o le 



milimili mai o le gagana.  Ua lē logo i tino matagi lelei, i	le	faaaogaina	o	le	gagana	i	aso	nei. 	
Ua lē ‘aifili pe toli fitifiti la tatou faaaogā.  

O pese a taulele’a ia e fai i tamaita’i i ona po nei, toeafe see ai se teine o le 40 tausaga 
lea ua te’a!  Po o le mea ea ua ō atu lava Maiava ma Tuiteleleapaga ma Talitimu - ma a latou 
upu?	

2. Ua sola le leo e lalasi ai soo se faafitauli, le leo sa aumai ai le
faamolemole lea e mamulu ai soo se mea.  Ai pe ona ua tāutala soo ea tupulaga ma le 
toatele o le atunuu i isi gagana, pei a liuliu ai le leo moni o upu a Samoa, le leo e faamalietofo 
ma faamalieloto.  E te malie i le fulufulua o le tino o Esau, a e masalosalo lou loto ona e leo iā 
Iakopo.

3. Ua lē ‘apoa i le faalogo le tele o upu o saunoaga ma fetalaiga, aemaise
alagaupu.

Ou te fiafia tele e faalogologo i sauniga tetele i le matalasi ma le felanulanua’i o upu o 
saunoaga ma fetalaiga.  A e ou te lagona lava, ua le ‘apo matagi la o le faafofoga a le lautele o 
le atunuu, aemaise tupulaga.  Ona māumāua ai lea o penina ua goto faauga i moana.			Sa	faaali	
mai le faanoanoa o le isi tagata ia te a’u, fai mai, “E tatau foi i le ‘au failauga ona fuafua mai i le 
‘au faalogologo.  Ia o le a le aogā o le lauga manaia, a e lē malamalama ai se isi?”
 Talofa i alaga’upu o ta’uisā o le atamai o Samoa – ua noa i le faafofoga a le toatele.  Pe 
‘ana iai se lomifefiloi (dictionary) o alaga‘upu ma o latou uiga, pei o le amataga na faia e Dr. 
Schultz.  Ou te iloa e lē mafai ona aofia matagi i se atamai o se tasi, a e mafai ona fatu pea ma 
faatupu faateugā’oa i lea tupulaga ma lea tupulaga.  Auā a iai se tuufaatasiga faapena, e a’oa’o 
ai tupulaga, ona faigofiea lea ona avea alaga‘upu ma gagana	talanoa	masani.		A	fetalai	la	se	
tulafale, A e ou te le’i utufia le vai na moomoo i ai le tupu, pe so’a le loto na i le Tuamasaga, e 
ao ina ou tapui sa o le malae ma paia o le aso; ma tāpā foi tulia auā o lele ua taufai mapu’e le 
ofeloa ma le matila. Tatou te iloa uma, o lea ua muamua faaaloalo mai i le paia ua sasao.  E iloa 
tonu	foi	le	faasinomaga	o	alaga’upu	taitasi.		Le	isi	lena	outou	lu’i.
 Pe mata e fia le evaresi upu o le gagana Samoa e iloa ma faaaoga e le tupulaga ua oo 
a’e i le ta’i 25 tausaga, i ona aso nei?  Faafetai pe a au i se 500!
 Fai mai le isi alii su‘esu‘e o le gagana ia te a’u, o lana faitau e 15,000 upu o loo tusia e 
Siaosi Palati (George Pratt).  A tuu la i ai ma upu fou ia na ou ta’ua i luga, ia ai poo ua oo i se 
18,000.  Se’i fua mai la le va o le 500 ma le 18,000!
	 O	le	isi	lena	mea	ua	tupu	–	ua	oge	i	upu	tupulaga	o	le	atunuu.		Atonu	o	iinei	e	tatau	ai	
ona faanatinati la tou lomifefiloi o le gagana, se’i amata ona a’oa’o ai tupulaga.

	 4.  Ua fela’ua’i le faaaogā.  E manatua ai i le loto le alii agamalie na tuumalo atu nei, le 
Afioga i le Saousoalii o Lutu.   Sa paaga ma le Afioga a Fuimaono i le tauvaaga o le Kovana i le 
isi tausaga.  A ō la e kemupeni i nuu, uma se saunoga a Fuimaono, ona tu atu lea o Lutu faapea 



–	Ia o lena ua talanoa atu le Afioga a Fuimaono, a o le a la o le a ou tulei atu!	
 E to’afia si a lua fanau?  E to’alua na i o ma alo.
	 O	fea	ea	a	e	susu	i	ai?		Ou te alu i le hotel e fai se taumafataga o le aouli.	
	

5.  Ua tupu tele le faapulepule.  
Ou te le makiga le flight o le two’oclock leaga e iai le isi appointment i le two thirty!

	 E lē o i i le director.  E a pe a leave se message?

	 Le TA lena e fia saini vave e le Kovana, se’i polosesi le siaki o le per diem.

 Se’i faagata ia iina lena vaega.  A o le upu moni, e lē itiiti le pulepule lea ua iai.

	
Sa faakonekarate e le kamupani tele o le General Electric le alii inisinia lauiloa o Charles 

Steimetz na te sa’ili le mea ua faaletonu ai afi tetetele a le kamupani.  Uma ona maimoa le alii 
inisinia i le afi atoa, ona tago lea tusi le X i le itu i tua o le afi tele, e faailoga ai le mea tonu o 
loo tupu ai le faalavelave.  O lana pili na ‘ave i le GE e $10,000.  Musu le GE e totogi le pili se’i 
faamalamalama atu e le inisinia lana galuega na fai.  Fai mai Steinmetz, e $l.00 le tusiga o le X; 
a e $9999.00 le totogi o le iloa tonu o le mea e tusi ai le X.
 Ou te tatalo o le isi mafuaga tele o lenei aofia, o le fia iloa poo fea tonu o le gagana e tusi 
ai le X.  O nai a’u fautuaga nei – fautuaga a se tagata su’esu’e, a e le o se porofesa:

1. Ia silafia manino muamua vaega o le gagana e ao ina togafitia – i ni faiga vavave, a e 
i	ai	foi	ma	ni	fuafuaga	mo	le	gasologa	i	luma.

2. Sa’ili mai ma faaaogā togafiti poo metotia ua faamaonia le aogā i isi gagana tau 
faaolaola	–	pei	ona	faia	e	le	Setete	o	Hawaii.

3.	 Fau	ni	ta’iala	o	ni	faatinoga	e	talia	ma	malilie	faatasi	uma	iai	–	ni	ta’iala	mo	a’oga	
aemaise	ala	ma	faiga	e	puipui	ma	faaolaola	ai	le	gagana.

4. O a ni ala faigofie ma tatau mo faatinoga?
5. O a ni ala e mafai ai ona tumau ai le faatupega, tusa pe a fesuia’i ta’ita’i poo ofisa?
6. Faamautu komiti galulue e faataunuu fuafuaga, saunia ripoti, ma taga’i toto’a poo fua 

lelei	taumafaiga.		

 O le Kovana Siamani o Dr. Wilhelm Solf,  Solofa lona suafa lauiloa,  na feagai ma le 
malosi	o	le	tulafale	Faasalele’aga	ta’uta’ua	o	Lauaki	Namulauulu	Mamoe.		Fai	mai	le	molimau	
tusitusia a Solofa, A ou maua ni ta’ita’i ‘au se toaono pei o Lauaki, ou te mafaia ona pulea le 
lalolagi atoa!

O	le	malosi	sa	ia	Namulauulu	o	le	tamaoaiga	o	le	gagana.		Sa	iai	le	‘oa	o	upu	e	folasia	ai	
mafaufauga ia pei ni ata manino.  Sa mafai e lana gagana ona liliu loto, faamalie loto, pe faafe’ai 
foi loto!  O ai a le palaai, na toa fua i upu a Lauaki.  O ai le itumalo na faatāutāu, na matuā fuli e 



saunitau.   O ana fetalaiga, sa pei o ni ū fanafana i lima o toa.
 Moomooga o le agaga, ia avea lena soifuaga e fai ma manulauti, e fai ma ‘ulu e tautogia, 
e	fai	ma	sini	e	taupati	i	ai	tupulaga	o	Samoa.		O	le toa o Samoa – o lana auupega – o lana 
gagana!
	 Soifua.


